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beautifully discusses how the rope of drug availability is in hands of legislations like
Narcotic Drugs and Psychotropic Substances Act, 1985 and invading Right to Health, One
of the authors has underlined the importance of Freedom of Press and why independent
journalism is the strongest pillar of Indian Democracy. Another write up is an impressive
attempt to discuss the jurisprudential value of Artificial Intelligence. One article revolves
around the statute of Uruguay and its long standing dispute with Argentina giving insights of
international commercial law. The last in queue is an excellent work explaining forensic law
in India and abroad.
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by increasing legal awareness and ensuring access to justice for all, I have the utmost
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Sumedh Kamble
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Introduction

the development of a new insolvency Jaw in India, the relationship between arbitration -
With the dev T »
\nsolvency has recently taken on significant rele

of bankruptcy proceedings since there is no regulatory guidance on the

comer to the list, despite the fact that certain nations haye

vance.' Numerous arbitral cases have halted ag 2

result of the iniiation
matter. India 18 comparatively a new

established the legal stance in this respect.

With the passage of the Code, India's approach to insolvency experienced a radical
transformation. Other than the implementation of a moratorium, there are no provisions in the
Code that specify how the insolvency procedures may affect an arbitration. The Corporate
Resolution Insolvency Process (CIRP) or liquidation under the Code are not specifically
mentioned in the Indian Arbitration and Conciliation Act, 1996 (the "Arbitration Act").? These
challenges will become increasingly more important as the globe struggles to deal with the rise

. e . 3
of new business conflicts in the post-covid age.

The ability to participate in the insolvency resolution process, the impact of insolvency
proceedings on a foreign seated arbitration, and the enforcement of an arbitral award in light of
such proceedings are just a few of the many issues that parties are facing due to the lack of
clarity regarding laws and judicial precedents. Both rules appear to be at odds with one another,
and the point of junction is unclear. The conflict between these two approaches to dispute
resolution has been succinctly described in a US court decision as "a conflict of near polar
extremes: bankruptcy policy exerts an inexorable pull towards centralization while arbitration
policy advocates a decentralised approach to dispute resolution."*

1
;\nhpzk B;:]mqu & Pnycl Chatterjee, The arbitration and insolvency collision: the Indian Perspective,
zyasm& h:nd B;, Association Blog, ('Aug301h2022,3:04 PM) https://www.ibanet.org/arb- insok india#_ednrc'fﬁ
e R:Icwvm:?nda.c‘fushnul Mamlal .lcnso]vency Arbitration : Dawn of a New Era in India, The
rporate  and  Co i ",
. L md mmsrcml Lavy (Aug 30% 2022, 3.05 PM™m)

]hnps:l/www ircel in/p y L
Alipak, Supra note |. ndia

InRe United Stated Lines Inc, 197 F.3d 631 (2nd Cir. 1999).

ek e
o

Insolvency's implications on ongoing arbitration processes fully halt them in India, although

they may also cause modifications in other countries

A. Codeon Arbitration

The Code was developed to consolidate and modemnise the laws relevant to company
reorganisation and bankruptcy resolution in a time-bound way to maximise the value of people’s
assets, foster entreprencurship, and balance the interests of all stakeholders.” A corporate debtor
that hasn't paid its creditors or a financial or operational creditor with unpaid debts of at least
INR 1 crore®, or USD 137,300, can start a CIRP.” CIRP is initiated by filing an insolvency
application before a National Company Law Tribunal (NCLT)®, also known as the

Adjudicating Authority (AA) under the Code.

If the NCLT finds a debt default, an Interim Resolution Professional (later replaced by
Resolution Professional) will oversee the corporate debtor’s operations throughout the CIRP
period. After the declaration of a default, a public announcement’ is made under the Code. Once
a petition under the IBC is admitted against the Corporate Debtor, a moratorium follows in
favour of Corporate Debtor.'® The moratorium under IBC kicks in on the Insolvency
Commencement date and is in force till the Corporate Insolvency Resolution Process (CIRP)
period and during such period no judicial proceedings for recovery, enforcement of security
interest, sale or transfer of assets, or termination of essential contracts can take place against the
Corporate Debtor. In A. Ayyasamy vs. A. Paramasivam & Ors.", India's Supreme Court ruled
that "insolvency and winding-up issues" cannot be arbitrated. Moratorium will persist till CIRP

. 12
is complete.

B. Moratorium and Arbitration
The execution of any judgement, decision, or order in any court of law, tribunal, arbitration
panel, or other authority is expressly prohibited by the moratorium, as is the creation of new

lawsuits or the continuing of existing lawsuits or processes against the corporate debtor.” In

3 Insolvency and Bankruptcy Code, 2016, Preamble, No.31, Acts of Parliament, 2016, (India).

© Notification under section 4 of the Insolvency and Bankruptcy Code, 2016.

2 Insolvency and Bankruptcy Code, 2016, § 4, No.31, Acts of Parliament, 2016, (India).

8 Insolvency and Bankruptcy Code, 2016, §7, § 9, § 10, No.31, Acts of Parliament, 2016, (India).
o Insolvency and Bankruptcy Code, 2016, § 13(1)(b), No. 31, Acts of Parliament, 2016, (India).
B Insolvency and Bankruptcy Code, 2016, § 14, No.31, Acts of Parliament, 2016, (India)

! A Ayyasamy vs. A. Paramasivam & Ors, (2016) 10 SCC 386

2 Insolvency and Bankruptcy Code, 2016, § 14(4), No31, Acts of Parliament, 2016, (India)

13 K. Oils Ltd v. The State Trade Corporation of India Ltd & Anr., Company Appeal (AT) (Insolvency) No.
284 of 2017.

o
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(i) even if the case is allowed to 0 forward, no recovery can be made against the corporate

G R 16
debtor while the moratorium is in effect.

Additionally, where it was shown that a corporate debtor did not experience any difficultjes
prior to the claims or counterclaims being decided, courts have declined to order a stay of the
claims or counterclaims.'” Once the CIRP is successfully finished, the moratorium is lifted, a

well as on the start of liquidation procedures, allowing pending legal processes that had been
stopped due to the operation of the moratorium order to resume.

In the event that a liquidation is started, the legal situation changes somewhat. A corporate
debtor is prohibited from starting a lawsuit or other legal action while the liquidation process is
ongoing once a liquidator has been appointed. However, with previous NCLT clearance, the
liquidator may start a lawsuit or other legal actions on behalf of the corporate debtor.

Therefore, in the case of the corporate debtor's liquidation, ongoing legal actions (which would
include arbitration proceedings) are technically not blocked.

The legislat

does not distinguish between ongoing arbitration procedures and those that were

started zfter the start of insolvency proceedings. It does not outline a precise legal process for

\

Alch:nun Asset Reconstruction Company Ltd v. Hotel Gaudayan Pvt Lud. AIR 2017 SC 5124.
Fj‘owa(}nd Corporation of India Lud. v Jyoui Structures Lid. 246 (2018) DLT 485.
harkhand Bijli Vitran Nigam Limited v IVRCL
‘A”]mwm’ el oy Lid. (Corporate Debtor) & Anr. [Company Appeal
SSMP
|M|v:::ur::;m v. Perkan Food Processors Pyvt. Lid., CS (COMM) 470/2016 & CC(COMM) 73/2017.
y ankruptcy Code, 2016, § 33(5), No.31, Acts of Parliament, 2016, (India).

getting beyond the moratorium the Code imposes on starting or continuing arbitration. However,
an arbitrating party may be allowed to request continuation of the arbitration procedures if they
can show that the arbitration was started to benefit the corporate debtor, to maximise the

business debtor’s assets, or in a way that would not adversely affect the corporate debtor's assets
Clarity in this regard would be provided by an NCLT decision

All India-seated arbitrations must follow the NCLT's moratorium judgement. An Indian party m
bankruptcy may petition a foreign-seated arbitral panel to suspend an arbitration. A wide reading
of Section 14 of the Code, which states "the establishment of actions or continuation of current

suits or processes against the corporate debtor, including enforcement of any verdict. Jjudgement,
or order,” would apply even in an arbitration with a foreign seat

Since the award need not be tied to Indian law, it may not be harmful if it is applied to foreign
assets (outside India) in a foreign arbitration. Therefore, such arbitral procedures may continue
until the courts in the arbitration's seat accept insolvency proceedings. Section 234 of the Code
requires India to inform territories that must reciprocate. If the tribunal disregards the NCLT's

moratorium order, executing the judgement may be difficult, at least in India, because of public
policy.

. CIRP and Arbitration

A debt as defined by the Code does not immediately apply to a claim that has been arbitrated
accordance with the arbitration agreement. However, the creditor may submit the claim to the
nterim resolution professional if it independently fulfils the cnteria of "financial debt" or
"operational debt" under the Code. The creditor retains the right to pursue legal action before the
NCLT and challenge to the claims' exclusion in the event that such claims are not included in
the settlement. It is possible that the NCLT will decide to either accept the claim as a credit or
refuse to accept the plea. In the event that the NCLT maintains its stance that the claim is
invalid, the information memorandum will reflect this as an ongoing disagreement. Claims of
this nature are also referred to as pending litigation or disputes, and the investor has complete
autonomy in determining how to deal with them (Resolution Applicant). The Resoluton Plan
may contain language stating that, following completion of the CIRP, any ongoing hugation or
conflict resolution claims will be cancelled, or in most cases, a value of zero will be given to

such claims. This type of wording is not uncommon. According to the ruling that was handed
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the grounds that (a)

merits by the arbitral tribunal, and that this rejection was subject to judicial review; and ) a

challenge had also been made to the arbitral award.

A foreign award must pass both the recognition and enforcement requirements under Part I of
the Arbitration Act. The Indian Supreme Court has acknowledged in 2 number of judgments that
there are many phases to a foreign award. In the first stage, the Court will assess whether the
judgement is enforceable in light of Sections 47 and 48 of the Arbitration Act. After the foreign
award is acknowledged, it may be handled as an operational debt if it is not contested
throughout the enforcement process (if the award is contested during the enforcement process, it
would become disputed). It would then move forward with taking additional effective
procedures for the award's implementation after the enforceability of the foreign award had been

determined.”!

However, the Mumbai bench of the NCLT took a different stance and held that enforcement of a
foreign award is not necessary for successfully maintaining an insolvency claim against the
corporate debtor in Agrocorp International Private (PTE) Limited v. National Steel and Agro
Industries Limited™. In this instance, the bankruptcy petition was admitted on the grounds that
the foreign award was not contested. According to the NCLT's reasoning, a foreign judgement is
legitimate evidence of debt as long as it has reached finality in the place of arbitration. As a

result, a foreign creditor may utilise a foreign award to start insolvency proceedings in India. A

19 .
. IC:;r;nuucc of Creditors of Essar Steel India Limited v. Satish Kumar Gupta & Ors, (2019) SCC OnLine SC
K. Kishan v. M/s Vijay Nirman Comp:
' No. 21825 of 2017.
Fuerst Day Lawson Lud v. Jindal Ex
» SLP (Civil) No. 7172 of 2020,
CP (IB) No. 798/ MB/ C-1V/ 2019.

any Pvt. Lid and M/s Ksheerabad Constructions Pvt, Ltd. Civil Appeal

ports (2001) 6 SCC 356; Government of India v. Vedanta Limited & Ors,

foreign award is a genuine proof of debt that can be utilised by a foreign creditor to start
insolvency proceedings in India as long as it has reached finality at the place of arbitration,
according to one argument in favour of the ruling. It would be interesting to watch whether and
how the National Company Law Appellate Tribunal (NCLAT) handles any appeals against the
NCLT's ruling.

. Code and Arbitration Act

In a recent judgement, Indus Biotech Private Limited v. Kotak India Venture Fund-I”, the

NCLT directed parties to arbitration while insolvency proceedings were pending and addressed

the crucial question of which legislation would take precedence in a disagreement. The NCLT

held that in the event of a contractual dispute between parties with an arbitration clause,
arbitration would prevail over insolvency proceedings and prevent solvent companies from
being subject to CIRP. The NCLT based this decision on the age-old principle of special law
superseding general law. It has been common practise to file feigned insolvency petitions in
order to delay arbitration procedures, hinder parties from deciding the issue, or as a pressure
technique, however doing so consistently may not always be effective. Due to conflicting
decisions and the absence of a Supreme Court decision on the subject, the arbitrability of

insolvency petitions continues to be a murky subject in India.

Although in this case the NCLT, the adjudicating authority, ordered the parties to arbitrate their
problems, it is significant that the adjudicating authority did not rule that the Arbitration Act
would take precedence over the IBC and noted that the law on this topic is res integra. The
Arbitration Act could not take precedence over the IBC in the event of a conflict between the

two Acts' provisions.

In the event of a controversy, the provisions of the IBC would take precedence over those of the

Arbitration Act. The NCLT's decision in ABG Shipyard Ltd v/s ICICI Bank Lid™, which was
rendered in Ahmedabad, supports this viewpoint. The adjudicating authority in that instance had
to decide whether section 56 of the Electricity Act, 2003 would take precedence over section 14
of the IBC. Because both statutes are special laws and the IBC was passed later in time than the
Electricity Act, the Adjudicating Authority determined that the IBC will take precedence over
the 2003 Electricity Act. The Adjudicating Authority had relied on the Supreme Court's ruling in

i] Indus Biotech Private Limited v. Kotak India Venture Fund, 2021 SCC Online SC 268.
H ABG Shipyard Ltd v/s ICICI Bank Ltd, 2017 SCC Online NCLT 12031
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In the case of Skalby v. Dr. Pranav Shah®. a similar request for the NCLT Ahmedabad Bench to

submit an ongoing bankruptcy petition to arbitration was denied, incurring significant fees for

the petitioner. The arbitrator lacks jurisdiction over the subject matter of an insolvency petition,
regardless of whether there is an arbitration clause in the parties’ contract. The NCLT

Ahmedabad rejected the argument that the insolvency resolution procedure is not a right in rem.

The Adjudicating Authority would not be prevented from starting CIRP against the corporate
debtor if there was an arbitration agreement between the parties if it was determined that there
was a “default” as defined by section 7 of the IBC. Section 7 of the IBC would therefore take

precedence over Section 8 of the Arbitration Act.
Arbitration and UK Insolvency

The connection between bankruptcy and commercial arbitration is important since the two fields
seek two distinct, occasionally incompatible policy goals. Private contractual ties, party
autonomy, and to a considerable extent, privacy and secrecy are all issues that come up in
commercial arbitration. Contrarily, insolvency is characterised by openness, binding law, and

the concentration of conflicting claims.

Therefore, prospective or ongoing arbitration procedures may be affected by insolvency
proceedings in a variety of ways. This covers matters such as the insolvent party's ability to
arbitrate disputes, the legality of the arbitration agreement, and the acceptance of arbitral rulings
by national courts. Depending on the law of the contract, the location of the arbitration, and the
regulations that apply to the insolvency of the distressed or insolvent party, an insolvency will

have a specific impact on arbitration proceedings.

The insolvency of a business partner remains a concern even in normal times, despite the
coronavirus pandemic having a large negative impact on businesses in a variety of industries,
both in the UK and abroad. Many nations have enacted fresh regulations designed to support

companies in surviving the epidemic. The Corporate Insolvency and Governance Act 2020

7’5st_ And Industries Lid v/s Arihant Threads Lid, (2008) 9 SCC 763,
" Shalby v. Dr. Pranav Shah, 2018 SCC OnLine NCLT 137.

g

les of this in the UK.
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(CIGA 2020)”” and government financial aid to b are two

Due to the temporary nature of some of these measures, such as the current lirmnitations on filing
winding-up petitions and statutory demands that are set to expire on December 31, 2020. there
are currently a number of businesses that are still operating but are in danger of going out of

business once these restrictions end.

As arbitration has become more and more popular as a method of resolving disputes. creditors
have begun to wonder how they can assert claims against financially oubled and nsolvent
!‘ business partners in contracts that contain arbitration clauses. This is especially true in cross-
‘ border situations where the jurisdiction of the arbitral tribunal and the jurisdiction of the local

courts overseeing the insolvency process may not be the same.

A. Insolvency before and during arbitration
According to the regulations of the country where the bankrupicy procedures have been
initiated, the precise repercussions of a party joining an insolvency process would differ. The
Insolvency Act of 1986 (IA 1986), which is governed by English law, controls insolvency and

its connection to arbitration and other forms of dispute resolution.

An insolvent corporation may be the subject of the initiation or continuation of arbitration

when a party enters

proceedings, subject to certain legislative limi jons. For i
administration, a moratorium is automatically imposed that forbids the start or continuation of
"legal proceedings” (which includes arbitration) against the firm without the administrator’s or
the court's approval (IA1986, Sch Bl, para 43(6)). In forced liquidation, a similar sty is
applicable (IA 1986, s. 130(2)). A corporation may request an independent moratorium under 1A
1986, Part Al (added by CIGA 2020), which has a similar impact to the administrative
moratorium, if certain requirements are satisfied. Once more, the court’s approval is necessary
for the start or continuation of any "legal proceeding” against the firm. Contrary to
administration, however, if a creditor is attempting to collect on 2 debt for which the firm has a

payment holiday during the moratorium, the court cannot approve the start or conunuation ofa

procedure.

However, in the event of a members' voluntary liquidation or creditors’ voluntary liquidation,
i itrati s arty' has
there is no automatic suspension on arbitration procedures. On a party's request, the court

the option to issue a stay in respect to certain proceedings (1A 1986, s 112).

7 Corporate Insolvency and Govemance Act 2020
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substitute one claimant for znother when the original party amalgamated with another firm and
ceased 1o exist as a result of a reorganisation plan in India. The court determined that because
the other firm had legitimately acquired the original party's duties under the contract that

contzined the arbitration provision, it may participate in the arbitration in place of that party.
Arbitration and US Insolvency

US federal courts must reconcile bankruptcy and arbitration legislation. Section 362 of the US
Bankruptcy Code immediately stops pre-bankruptcy claims, including litigation. The bankruptcy
court has wide estate authority. The FAA protects valid arbitration agreements (FAA). The US
Supreme Court has repeatedly affirmed the FAA's underlying principle, but it hasn't addressed
the possible conflict between the two pieces of legislation if a party forms a legal and

enforcezble arbitration agreement and subsequently wants to reorganise under Chapter 11 of the
US Bankrupicy Code.

% 2
» Syska (Elelanim SA) v. Vivendi Universal SA and others (2009) EWCA Civ 677.
A v. B [2016] EWHC 3003 (Comm)

Due to the automatic stay's applicability to all claims in a Chapter 11 hankruptcy process. a
party wishing to begin arbitration procedures against a debtor must get judicial relief. A US
pankruptcy court must decide whether a dispute is “fundamental” under US bankruptcy faw
before allowing arbitration under a valid and enforceable arbitration agreement. A case 13
sometimes considered “core" if it involves rights under the US Bankruptcy Code. The Act's
»core” items include orders to sell property or recover fraudulent conveyances. If the issue is
non-core,” focusing on the parties' business before bankruptcy, bankruptcy courts may lack the

jurisdiction to prohibit arbitration under legitimate and enforceable arbitration agreements.

A 2017 bankruptcy court judgement in the case of insolvent brokerage company MF Global
Holdings highlights this disparity.

The bankruptcy plan administrator sued Bermuda-based insurer Allied World Assurance
Company for excess errors and omissions coverage. Allied World asked Bermuda to arbitrate
the issue under the insurance conditions. First, the bankruptcy court noted that the imprecise
policy reflected the parties’ desire to arbitrate policy-related conflicts. After determining that the
clause was valid and enforceable, the bankruptcy court considered whether Ci ded

ot

for disputed claims to be arbitrable. To harmonise the FAA and US Bankruptcy Code, the court
decided whether the issue included a "fundamental" problem. Despite involving the
administration of estate assets and perhaps prior bankruptcy court judgments, the bankruptcy
court ruled that the matter was "non-core," noting that the monies at issue were tny and the
dispute related almost completely to the parties’ pre-petition relationship. It will be difficult for a
party to arbitrate claims against a debtor in a US bankruptcy court, despite Allied World's
victory. The bankruptcy court ordered MF Global Holdings to visit Bermuda to handle an

insurance problem.

Allied World requested arbitration against MF Global Holdings after the main bankruptcy
concerns were addressed, and the claims were quite modest. Arbitration isn't necessary because
the US Bankruptcy Code gives the debtor a grace period. More stakes makes it less likely to
enforce an arbitration agreement. In this situation, parties must consider filing an adversary

process in bankruptcy court to enforce claims.
Arbitration and Cross Border Insolvency

Insolvency law tends to intrude on other areas of law, both nationally and globally, based on the
"asset value maximisation" policy. In relation to the resolution of claims through arbitration with

an insolvent business, this contribution examines the effectiveness of creditor protection.



- .
wvhich 18 founded on the principles of "party autonomy"
W S
1 tional arbitration.

In contrast to internd

S i jurisdiction (Wll.h the excepti b) Scenario 2: When the arbitration 1 b ile the insolvency processes were
b: y has al ull and a smgle urisdic
" bankruptc has local P!

and "privity of contract.”
-border insolvency):

ongoing.
itration agreement specifie i i X ject- i
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‘ {nternational arbitration procedures are commenced for a party who is experiencing insolvency,
According to this proposal, the

i et ublic policy considerations come into play. Due to the fact that all procedures often hait at the
deemed unlawful when itis unavoidably endang : ‘ .
. start of insolvency in most national systems, such circumstances seldom arise in domestic
grsameis fore arbitration or the other W2y around determines the jurisdiction arbitrations. In systems where arbitration comes before bankruptcy, the tribunal's authority to
Whether insolvency came before arol

) decide the case brought before it is greater. In such cases, the tribunal's function and the
tral panel.

S o ot ; bil 5 s .
and maintainability of claims before an ¢ trustee's/interdependence administrators are essential.

) Situation 1: When the insolvency process started while the arbitration case was still pending:
a) Sttuation 1 )

o . El . . . 30 . R .
. e economic laws of a number of states reveals that the To this situation, the Elektrim/Vivendi story™ is relevant. In the aforementioned instance, an
In such a scenario, an examination . N LCIA Tribunal continued the arbitration against Elektrim even though a Swiss Tribunal declined
arbitrati es are halted, and the arbitration agreement 1S rendered unlawful and invalid, h
itration processes d . . Elektrim was at the time the subject of insol eedings in Poland. Also upheld
-lation at the national level in a number of different national legal systems hag todoso HEESGEISREET R g m Tt
However, the legislation a were both prizes.

been updated in this area (Poland and Latvia).

The section of the Polish Bankrupzcy Code that had plCVlOUSly plohlblled the continuati B. Indian per spectne
d ation of
arbitration PIOCCdUlCS has been made useless by the new restr ucturing law that has b The Code of 2016 makes no distinction between arbitration cases that ha
Yy ng la at has been pass
passed at have almdy commenced
in the nation (Act of May 5, 2015). and those that begm after the mSOlVenC! process I b

cases in the same manner. The courts have stated that in order to avoid confusion, an arbitrating
If a party to an arbitration agreement filed for bankruptcy before the modification, the arbitration party may be able to successfully argue for the continuation of arbitration proceedings if it can
agreement was dissolved on the day the bankruptcy was proclaimed in accordance with the be demonstrated that arbitration is initiated for the benefit of the corporate debtor, to maximise
provisions of Articles 142 and 147 of the Bankruptcy and Reorganization Law. This was the the debtor's assets, or that the arbitration proceedings will not adversely affect the corporate
case even if the other party to the arbitration agreement did not file for bankruptcy. The debtor's assets. In other words, the arbitrating party must be able to show that the continuation of
arbitration processes in their entirety were likewise finished. the arbitration proceedings will not have an impact on the corporate debtor's assets. In other

Arbitration procedures are required to be ex officio postponed once the bankruptcy petition has words, the courts have ruled that an arbitrating party may have a chance to successfully argue
been filed or up to the appointment of the trustee of the bankrupt estate, whichever comes later. ‘ fiorthe Soatimmation of arbitration proceedings if 1 cas be shopm. Miat arbitration wat nifiated for
After that, the court continues the proceedings from the point where it left off and formally the.purpose of vesolving & disgute. This can be demonsirated by showing that acbitration, 9
resumes them. The requirement that a creditor must first exhaust all available avenues before A ToipEsolve e dspaic:

having their claim included on the list of claims prepared by the bankruptcy trustee has the a) Scenario 1 Insolvency is undergoing in India by one of the arbitrating parties, who is Indian

tential t i itrati e . . . T
pol 0 have an impact on the arbitration procedures that are initiated in such a scenario. The and having foreign-seated arbitration:

creditor is allowed to move on with the arbitration process if the claim is not listed on the list of

) In such a case, the insolvent Indian party may petition to the arbitral tribunal with a foreign seat
claims that is maintained by the trustee of the bankruptcy.

and ask for a suspension of the arbitration. However, while a foreign award may not be related

to Indian law and may be enforced against foreign assets, there is no prejudice against a foreign

30 yivendi vs. Elektrim decision, Nathalie Voser (Schellenberg Wittmer Ltd, Switzerland), December 5, 2012.
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In this regard. the Hon'.b]c Cou.n rt:c:ntlr)")C g:: :::s:ce:::(c approval of the corporate insolvenc;
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resolution plan by the C‘ommJ:W" PR 4", which was decided on January 21, 2022
Dimension Solution Solutions Li .aj- e  noulodgod claifs were e by the g,
by the Apex Court ﬂ.lc opcmuon( attached: "The FDSL claims have been contested and are
e mmm}j . tors or appellate authority. The obligation is related o the
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outcome of these pr -

r of K. Kishan v. M/s. Vijay Nirman Compan_\'ﬂ. the Hon'ble Ape.x Coun. e

e mﬂﬂﬂ - itute legitimate records of operational debt. The credit therein mus; pe
arbitrzl judgments cons . "CO unterclaim that exceeded the claim awarded was rejected by
zﬁ“ﬁ":;‘:;;:;h:f;as a subject of a challenge before the Courts in this ?nslance,. and a
de against the arbitral verdict, therefore the court declined to initiate

challenge was also ma /a5 not started since the award was subject to challenge. Foreign
f“H:rPds ,:a ay r::ui:n:;(i:z;mona] debt once their enforceability has been fielermined (in
accordance with sections 47 and 48 of the 1996 Act) and there has been no resistance to their

execution.

il Appeal No. 5908 of 2021,
3! Fourth Dimension Solution Solutions Ltd. v. Ricoh India Ltd., Civil Appeal No
*2 Supra Note 12.
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Ttis a legal axiom that i the absence of effective enforcemeny debt

asset. Domestic creditorg should trage the entity g y § . (.hm not serve as a liquid
responsibilities, including the duty to abitrate, iy o ound it, with 5 range of rights and
15 a subject for domestic deliberation ¢, manage debt effectively However it

object to the conti
ny
on the basis of public policy. uance or execution of arbitral rulings

ankrupt corporation unless the arbitration agreement’s legality
on its face is in doubt.
Suggestions and Road Ahead

Arbitration is a complex and extremely subtle method of conflict resolution. Isotvency
arbitration will eventually develop into its own niche, e ‘

njoying the rewards of the arbitral
system, much like other types of arbitration such as comm,

arbitrations. It would also become a popular method of

corporations as a result, a specific effect that is made worse

1al, investment, marine, and SpOrts
recovery for financially troubled
in the wake of COVID-19.
Unquestionably, the current CIRP under the Code lacks the convenience of control over the
nomination of the arbitral tribunal through party-appointed arbitrators who would then designate
a chair arbitrator. Furthermore, arbitration is practical for scheduling hearings at any location
and on any day agreed upon by the parties. Unlike CIRP, which has a deadline, arbitration offers
a flexible approach. According to this framework, the date the award is rendered must be taken
into account for the 330-day deadline set forth in the Code for the completion of the CIRP,
which is comparable to the time-bound requirement that an arbitral award be rendered within a
year under Section 29A of the Arbitration Act. Thus,

the framework doesn't openly interfere
with India’s insolvency deadlines.

Confidentiality of the arbitral procedure is one key issue that requires in-depth study. While it is

undeniable that maintaining confidentiality helps debt-ridden companies prevent further declines
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outweigh company preference :::Llhc insolvent firm and its image from public focus 4ng
3 shroud of secrecy safeguarding qwo-pronged resolution of these ostensibly conflicting
A - dm nf redacted arbitral awards and arbitral papers would —_
Second, a well-known 1dea ©

documents and, most importantly,
o the corporate debtor's financials must be included in the

inierests. the award itself. Importany

to the rescue with regard o the
rigorous secrecy terms pertaining {
arbitration agreement for respondents (© EOIs.

Even though it might seem like the confidentiality of the arbitration alone would be a deg].
ven
breaker to persuade businesses (o choose an arbitration-led CIRP over the one that is currently

governed by the Code. it is im
framework is a very liberal interp!
by the CIRP. Indus Biotech shook uj

portant to keep in mind that the fundamental tenet of the entire
retation of who gets to decide which in rem rights are covereq
p the conventional wisdom about the scope of arbitrability i
insolvency in several ways. Therefore, while ambitious and liberal, the understanding that in

rem rights are solely decided by the CoC, with little to no intervention by the NCLT except in

the most extreme cases of irregularities, is quite necessary for arbitration to deal with insolvency

in light of the rise in corporate insolvencies.

The Code was put on hold for a year starting on March 25, 2020 due to the introduction of
Covid-19. With the suspension set to be removed, it will be fascinating to see how the
bankruptcy process after COVID-19 develops and how it affects arbitration cases. Despite the
corporate debtor being saved, the arbitral proceedings' parties were effectively awarded nothing,
leaving them with little recourse. If the law is not properly addressed, the number of cases where
arbitral proceedings are compromised by the initiation of insolvency proceedings against the
corporate debtor will rise as businesses fail as a result of the pandemic's effects. This will have
an adverse effect on investor confidence in the ability to enforce contracts and the convenience

of conducting business in India.

OVERREACHING PENALTIES AND OVERSIGHTS IN NDPSA, 1985 IN LIGHT OF
THE MENTAL HEALTH ACT, 2017: ON HOW LEGISLATIVE DEMONISATION
OF DRUG DEPENDENCE OVERSHADOWS DRUG- ASSOCIATED MENTAL
HEALTH ISSUES

Divyansha Goswami
LL.M Student
National Law University, Delhi

Introduction

Over the time, legal ramifications of drug dependence have had slight shifts towards a more
reformative approach but the Narcotic Drugs and Psychotropic Substances Act, 1985(the Act
or NDPSA) still continues to reinforce the structural stigma surrounding PWUD (persons
who use drugs) that not only holds them back from seeking help but also results in
substandard treatment and care as professionals are insufficiently trained. For instance, in
Punjab which is worst affected, the necessity for rehabilitation facilities is equated barely
with basic dispensaries.
Moreover, public perceptions about mental and substance use disorders are influenced by
knowledge, the degree of contact with people affected, and media coverage of violent events.
The Punjab government advocated exemplary punishment of the death penalty even for first-
time drug peddling/ smuggling offenders.? This stigmatization of dangerousness manifests in
public policy and legislation relating to mental health and substance abuse. According to the
findings of a report, despite provisions in the NDPSA for people to be directed to de-
addiction centers, the courts in Punjab were sending them to jail.* Through the course of this
paper in two main parts, the author shall argue that the crucial problem is how lawmakers,
law enforcement, and courts continue to view PWUD as criminals failing to categorize the

plight of substance abuse as a public health issue. Part one of the paper talks about the

! Chritarth Palli ,Abhilaksh Grover “Punish them softly”, Telegraph India, 24 September 2020 ,available at
<hll s://www.telegraphindia.com/opinion/punish-them-softly/cid/ 1453338 > (last visited 29 September 2020)
? Saurav Dutta “Punjab’s Recommendation of Mandatory Death Penalty for Drug Smuggling s Problematic”,
The Wire, 1 August 2018 ,available at < https //thewire.in/law/mandatory-death -penalty-for-drug-smuggling-
why-punjab-governments-recommendation-is-problematic > (last visited 29 September 2020)

¥ Vidhi Centre for Legal Policy, “From Addict to Convict: The Working of the NDPS Act in Punjab” (April
2018).
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Also, after a series of conflicting opinions, the Supreme Court has observed that the Act

doesn't warrant or justify any extended meaning to the word “Person” occurring in section
50, so as to include even some bag, article or container or some other baggage being carried

by him,"* which has further strengthened the safeguard.

A. (Un)Constitutionality of the Code and the International Approach

NDPSA is a sui generis code i.e. specific criminal legislation with an overriding effect over
the general criminal procedure. Section 37 is such a non-obstante clause that declares all
offenses listed in the Act as cognizable and non-bailable'* but provides for conditional bail.'®

This means, that even for a minor offense, a person can be placed under police custody

:; Supra note 10

e Shaji vs. State of Kerala 2004(3) KLT270

' State of Himachal Pradesh v. Pawan Kumar (2005) 4 SCC 350

= :arcolm Drugs & Psychotropic Substances Act 1985, (Act 61 of 1985), s. 37(a)
arcotic Drugs & Psychotropic Substances Act 1985, (Act 61 of 1985), 5. 37(b)
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without a warrant. The sections also make getting bail a more stringent process than it already
is, compromising the legal principle laid by the SC that ‘Bail is rule, jail is an exception. 7
Presumption of Guilt

Section 35 violates the principle of ‘Pr which is fund: I to

ption of I
criminal jurisprudence. It is a universal legal right'® of an accused. being sine qua non to a
fair trial. Lord Sankey famously described the prosecution's duty to prove guilt beyond doubt
as the *‘golden thread™ running throughout English criminal law.'” The reverse burden of
proof is, however, compatible with the principle of presumption of innocence considering the
seriousness of a crime. They aim to achieve a **fair balance between the general interest of
the community and the personal rights of the individual™®. Globally, violent crimes in nature
of murder, assault, rape, etc. are categorized as ‘serious crimes.’ In this light, overburdening
a drug dependent for proving just personal consumption seems disproportionate. Though in a
recent SC judg d that b

prosecution shall be put to a stricter test and the accused will naturally get the benefit of

the Court there is a reverse burden of proof, the

defense of reasonable doubt at any stage,”’ it is still very cumbersome for the accused to
disprove the presence of “culpable mental state”(mens rea). and it still favors law
enforcement. Once possession is proved, then it is for the accused to establish that he was not

in “conscious possession” of the contraband.®

Possibility of Self-Incrimination

Section 67 r.w. Section 42 and 53 confers the power on certain state/ central government
officers to call any person for the information or document delivery during the inquiry. The
questions of whether the officers authorized to investigate be deemed “police officers™ and
whether statements made by the accused or anyone else under this section are confessional in
nature carrying the evidentiary value before a court of law, have been contentious. Indian
courts have taken divergent viewpoints over time but the position that stayed inconclusive for
decades has recently been determined in Tofan Singh v. State of Tamil Nadu.>* The Supreme
Court held by a 2:1 majority that officers of the Central & State agencies appointed under

NDPSA are "police officers" within the meaning of section 25 of the Evidence Act, as a

"7 State of Rajasthan v. Balchand@Baliay AIR 1977 SC 2447,

" UN's Universal Declaration of Human Rights, art.11

' Woolmington v. DPP AC 1935 HL 462

* Brown v. Stott AC 2003 US 681

! Hanif Khan @ Annu Khan v. Central Bureau of Narcoues (4) RCR (Cniminal) 250
** Baldev Singh v, State of Haryana [ 2015 (4) RCR (Criminal) 1014

7 [2013] 16 SCC 31 (SC)
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Court highlighted as to what qualifies as dency to self-incr ,
between statements that might lead to «cremation” and “confession”.”" The former means

“the potency to make crime conclusive” whereas the latter “tendency to make guilt

probable.”. The Court primarily relied on two American judgments where it was held that a

person might not answer questions tha’d lead to a subsequent possibility of self-

incrimination and that answering a question depends upon ‘careful consideration of all the

circumstances.” **

The Supreme Court has issued guidelines for recording confessions maintaining  that
Juntary ding admission of offense would be a “valid confession” if made

d Fasrin v. State [Cri. Appeal No.296 of 2014], SC

under a “free phere”.” In Mok

set aside the conviction of the accused and categorically opined that a confession is

admissible if the Court is satisfied that it is a voluntary statement and the accused was
apprised of his rights before recording it. However, given the absence of any checkpoints, it

would be difficult to ascertain the authenticity of the confessional statement. Despite being

* Ibid.
Z The Constitution of India, art. 20(3)
b AIR 1961 SC 1808

Ibid.

2 .
¥ Hoffman v. United States 341 US 479, Malloy v. Bogan 12 L.Ed. 2d 653

Kartar Singh v. State of Punjab AIR 1961 SC 1787
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theorctically fair, this makes an awfully weak safeguard as investigating officers being
persons of great authority can very easily coerce or threaten a person to elicit confession, also
compromising a diligent investigation. The Supreme Court has observed how absence of
rights against self-incrimination would incentivize investigating agencies ‘to sit comfortably
in the shade rubbing red pepper into the devil ‘s eye rather than go about in the sun hunting
up evidence.*”

Although, the Supreme Court’s recent interpretation of the statute pertaining to statements
recorded by officers doesn’t undo years of injustice but finally upholds the rights and dignity-

based approach enshrined in the Indian Constitution and international conventions.

3. International Call for Restorative Drug Policy

India is a party to the three United Nations drug conventions — the 1961 Single Convention
on Narcotic Drugs (1961 Convention), the 1971 Convention on Psychotropic Substances
(1971 Convention), and the 1988 Convention against Dlicit Traffic in Narcotic Drugs and
Psychotropic Substances (1988 Convention). In light of these conventions, anti-drug
legislation NDPSA was hastily passed in the Indian Parliament. UNODC is the United
Nations agency with a mandate to support countries in the implementation of these three UN
conventions. UNODC has declared that its approach to the drugs issue encompasses the most
diverse aspects of the subject, with orchestrated and specific actions in the areas of health,
education, and public safety, among others. It promotes strategies based on knowledge,
sensitization prioritizing respect for human rights and the real needs of the affected people in
their clinical, motivational and social aspects. Countries like the USA, Canada, and New
Zealand have formed and implemented their drug prohibition legislations and policy from
this perspective of seeing substance addiction as a public health issue. This is further
discussed in a more detailed manner in the second part of the paper.

On one hand, there is international advocacy for restorative and rehabilitative legislation as
opposed to deterrence through heavy criminalization while on the other hand, extreme capital
punishments like the death penalty are invoked for drug-related crimes. They are associated
with organized crimes and viewed in the likes of heinous crimes like murder instead.

If it were not for this demonization, reformative drug policy with a public health
enhancement and harm reduction approach could progress in India, as it did with AIDS. In

early 2012, UNODC in partnership with the NDDTC started a pilot program for methadone

o Supra note 26
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ingly. In the US, the treatment of opioid
gulations, under the Substance

dependence with opioid medication is governed by federal re;

Abuse and Mental Health Services Administration, which acknowledges that ‘addiction is a

medical disorder that may require different treatment protocols for different patients.” The

“2 UNODC, UNODC-WHO Principles of Drug Dependence Treatment, (08 March, 2008)
<hps//www.unodc.org/d /drug-treatmen/UNODC-WHO-Principles-of-Drug-Dependence-Treatment-

March08.pdf > accessed 10 November, 2020
“ United Nations Human Rights Website — Treaty Bodies Database — Document — General Comments.

available ar: hitp://www. apps.who.inUdisasters/repo/ | 3849_files/o/UN_human_rights.htm
“ (last visited November 12, 2020)
Abhishek Angad,” Report Uncovers Torture, Abuse and Deaths in de-Addiction Centres in Delhi” Indian
Express, June 25, 2018, available at
< hups://indi: Jarticl -uncovers-torture-abuse-and-deaths-in-delhi-de-addiction-
p centres-5232022/ > (last visited November 12, 2020).
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Ronny Sen “What We Get Wrong About Drug Abuse” The Akademi Mag, September 6 2020, available at <
hutps://www akad ‘what-we-gel-wrong-about-drug-abuse> ( last visited 16th October 2020)

25

|

Supreme Court of Canada recognizes addiction ag ‘a primary, chronic disease, characterized
by impaired control oner the use of a psychoactive substance and/or behavior :” Indian :u—
addiction laws continue to reflect a skewed and stereotyped understanding of substance
abuse. NDPSA only defines an addict in an oversimplified way - a person who is chemically
dependent on a certain substance at a given point might quit on their own, while an addict in
sobriety for decades could easily relapse. The definition overlooks an obsessive-compulsive
behavior pattern as a precondition to addiction. *® Moreover, as already discussed, MHCA
lists SUD as a mental illness intermixing the two and lays down treatment guidelines
accordingly. This lack of separation might result in involuntary treatment of PWUD even
where the capacity for taking decisions is preserved, like in most cases of SUD (even in those
with dependence syndrome) except for periods of intoxication or during severe
withdrawals.*’ So, the advance directive provision serves its purpose well in cases of people
with severe mental illnesses but works to the detriment of people suffering from SUDs when
applied without any gradation. A gradation model is followed by New Zealand via enactment

q

of a separate statute for and .

ling substance addiction that clearly

lays down the process of of severe sub

dependence and procedures to
assess capacity to make decisions. % Such criteria can be effective in India to determine
admissions on an involuntary basis. MHCA has succeeded, even if partially, in
acknowledging drug dependence as a public health issue rather than a law-and-order issue,
and amendments like that of New Zealand could prove path-breaking in a country like ours.

NDPSA, inter alia, disables and decelerates the de-stigmatization process initiated by
MHCA. The former treats every illicit possession criminally with mandatory sentencing
depending on the quantity possessed; while the latter provides for treatment of all persons
with any kind of drug dependence. NDPSA also has no mention of ‘withdrawal’ and
‘relapse’. Though it empowers the government to supply drugs to addicts under any ‘medical
necessity, but fails to recognize the withdrawal as one. In fact, a person can be charged twice

if subsequently arrested on the seizure of contraband after once being sent to or released for

7 Ibid.
48 «
!lc?m‘n‘y Sen, !lhea Chakraborty arrest shows how India sees drug addiction as a moral ¢
".. is.” Scroll.in, September 9, 2020, available at < hups //scrolli/article/972593/rhea-chakraborty-arrest-
49_» ,,; s.l : fia-s ‘u!i ... al-fail t-the-tllness-it-1s > (last visited 20th October,2020)
lanF Choice, , and Sub Dependence” 2 The American Journal of Bioethics 60-1
o (2002)
Soosay I, Kydd R “Mental health law in New Zealand™ 13 BJPsych Int 43-5 (2016)

not the illness
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jty, the absence of control, or the lack of

Introduction
liberty and responsibility

The concept of freedom can refer 10 impartiali
interference by any authority. whether sovercign or not. However,
go hand in hand. Th
Our freedom of speech and expression 18 de
things India’s democratic nature comes frol

other forms of expression freely into the open sPp:
ss media in our lives both in terms of how we ¢

onable restrictions’in cvery case.

ere are. therefore, certain 'reas
rived from the constitution of India. Among oghe,

m the right (0 cXpress emotions, opinions, anq
aces. There is no denying the significance of
xpress ourselves and how we ape

influenced.
Despite being regarded as the mirror of the society, Indian journalism is still considered to be
camival. Media is a vital part of the global community, and it carries a huge responsibility
depends upon the strength of each pillgy

areness. “The strength of a democracy
pillar weakens the democrar;,

w0 spru:d aw.
and the way the pillars complement cach other. Any shaky

structure.”

Jurisprudence of Freedom of Press

ndependence led to the establishment of freedom of the press in India. As
d Christianity in the subcontinent, Europeans brought press culture
key started the first newsletter.” Newspapers in India
Indians and coordinated them for an aggregate

The struggle for i
part of its mission Lo sprea
10 Indiz.” In 1780, James Augustus Hi

were the catalysts that brought out the souls of
interest for freedom. Because it was in English, the British government was not interested in

! Press Infonnauon Bumu. Govcmmem of India (8 December 2019)
Irelid=195595#:~text=Mentioning%20th

of, waz%l’ﬂgﬂlm%.ﬁcomglcmcnl’i.lkah%"Oorhcr > accessed 19 August 2022

anm!osc.JB , The library, Dec, 1939, vol XX, No.3, p. 245.
Hickey, William, The memoirs of William Hickey Vol II (1775-1782), Hurst and Blackett, London, 1918,

p.175
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v

it. but Hikey was stopped anyway for defamation charges. The pre R 0f d
: %% Regulat

ellesly in 1799 attempted 1o controf (he press." Howeyer Under Lord HI .

Ve + Ynder Lord Hastings these

regulations were eased. From 1828 the press beg;
 DERgAN to enjoy substantial fr
antial freedom under Lord

Bentinck.
the Champi
ampion of pregs opportunity in India liberated further the

Lord Metcalfe, hailed as
1835
The Sepoy Mutiny 1857 changed the circumstance.

press rights through the Press Act -
The press was seen (o have fuelled the mutiny. Master Canning introduced what is k
ced what 1s known as

Gagging Act” on 13th June, 1857, As per the Act, the press needed to get a permit to work
— : ) ork,
couldn't reprimand the public authority, needed to work under an apprehension of sancti
. R S sanction,
and was required 0 maintain discipline. As the mutiny subsided fast, and press found to be
b ss found to

adhering to the dictations of the government, the Act was permitted to abolish on | 2th J
& une

1858.

Sir John Lawrence in 1867 enacted ‘The Press and Registration of Books Act’ which is
applicable even today. As part of the Indian Penal Code, the law of sedition (1970) prohibats
inciting people to take action against the government.

Following the founding of the Indian National Congress. the press began to function even
more freely and clashed with the govemment. Through the Official Secrets Act 1899, Lord
Curzon attempted to control the press in 1899, by restricting access to information about the

army and certain administration matters. And such acts were non-bailable offence.

Later, Gandhi’s civil disobedience movement ignited press attacks on government.
Government in 1930 brought in the Indian Press Ordinance.’ Though the disobedience
movement and ordinance were both withdrawn as a result of Gandhi [rwin Pact. Through the

1932, the government

Emergency Power Act - 1931, and the Foreign Relations Act -

attempted to control the mounting criticism by the press.

During the Second World War, things started to change in India. It was clear that the country
would become an independent nation. The laws that restricted the press' freedom of
expression eventually started to fall. In 1947, India became an independent country. ls

constitution also supports a free press, but additionally requires that the media is responsible

¥ Metcalf's Act IX, 1835
5 Meikle, G., n.d. The Routledge companion to media and activism
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i< support for a free press. believed that .
He once stated that he would

1o was known foF h
¢ WO

[ppmcm

o onc. He did not foresee the possibility of a loose pr

. that was beyon the cthical hmuts The media is
o that W d
mmunities and freedoms.

niry's deve

™

—acy and has numerous 1

nder the freedom speech and expression. assurcd under article
o freedom is ot absolute. unlimited. or unfettered asjt

ood 1
e ¢ corporated
er. the

e HOWEVE
1) of the consutuon. BY "

+f the sub clause (2) of the same article
of the sui

- oacrsined by means
pEe rofile cases swept acTOss the media. the debate between freedom
S \,_i\ of high-pr r P E— Beginning in 1807. it started in the g
of capecssion = e \;—\ad 0 England. and finally reached India. Relying o ,
1 _ ‘x “—o;abmm_ an o;‘:.:._x.on regarding the guilt of the ocyised i fpnmed evel before
o ) - bureaucracy. In addition to ignoring the fact that accugeq

grial through courroom and publi i
£ < it also ignores the golden rule that a suspect is innocent ungj]

are differeat from COnVICES : .
guilty and guilty bevond a reasonable doubt. The media’s excessive exposure of
sespects or accused before trial prejudices 2 fair trial and even at times characterizes them a5

those who have definitely committed the crime, thus co
resulting in lawsuits against the media for contempt of court

ing an undue interfe with

the administration of justice,

Freedom of Press v. Fair Trial
- “The press is commercialized 1o a large extent. In this business, profits and socia]
responsibiliry need to be balanced and if that does not happen, society will not accept the

media for long. As an independent and statutory body, the PCI shall ensure that a balance is
Struck between profir-making and social responsibility, profi-making tendency of some
media owners and contractual-basis hiring of journalists are hampering quality of
Journalism.” — Justice Markandey Katju, (former Judge, Supreme Court of India), Former
Chairman, Press Council of India

It can be rightfuily said that the media has started a tug of war between the freedom of press
and a fair trial. Media outlets contend that there cannot be a democracy without a free press

* United Stases v. Burr, 25 F Cas 55 (D Va 1807)
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or media. which is a right that comes out of the right of citiy

affairs of their elected govemment. By Manipulating !a:: ::"::::"d :::: }; "‘::3)'

convenience. the media often leads to deviations from the Judicial system fir jusriccndu:!:
their desire 1o increase their viewership. Overstepping into the judicial domain, deviates and

crushes the right of the people to fair trial. Prejudicing facts violates citizens’ rights. which is
why it is crucial to strike a balance between the right to free speech of the press and the right
o fair trial for citizens. The guarantee to a fair trial” is of utmost importance in a democratic
society just like the freedom of press. A media trial can crumble the entire foundation of
democracy if it were to plant a seed in the minds of the public that the judiciary lacks the
competence to deliver Justice, which would lead to further distrust in the justice system.

There have been cases in which media interference has brought justice to victims and

accused, but the question remains whether free speech can be extended in such a way as to

undermine the right to a fair trial. Audi alteram partem gets compromised becanse the media
seldom distinguishes between a person who is an accused and a convict., resulting in the
media declaring the accused a convict even before the verdict is rendered. This leads to
public hysteria that destroys the accused's life even if he is acquitted in the end. The media
has assumed the role of a Court of Public® which manipulates facts and provides biased
opinions while simultaneously pressing the courts to act in accordance with their reports and

opinions.

As part of our Constitution®the right to a fair trial includes several other rights, such as the
right to be presumed innocent until proven guilty, the right to legal representation, and the
right to a speedy trial. In addition to benefiting the accused, this right is important for
preserving the integrity of the judiciary and maintaining the confidence of the public in i'?

In cases of sexual offenses, the media frequently divulges the victim's sexual history and
publishes it as part of the story. This is a worst portrayal of such cases as it results in deep
social stigma and might drive the victim to commit suicide. In many cases, both victims and

accused are treated like news items, compromising their rep

7 Article 14(2) UDHR
8 Tripathi, Devesh, —Tnial by Media: Prejudicing the Sub Judicel, RMLNLU Journal, Lucknow, 2013, p.1.

9 Article 21, The Constitution of India, 1950
12K D. Gaur, “Constitutional rights and freedom of Media in India” (1994) Joumal of the Indian Law Institute-

JSTOR <https://www.jstor.org/stable/43952367> accessed 20 August 2022
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discharging hisher Juties. The constan

hazardous situation. Despiie the
er can be misap)

a have tn

fact that th

over the people. this pow

uve journalism. The medi

parucipa
the judge’s judgment affects the case.

subconsciously influencing

Media Trial v. Jury Trial
rpose of abolishing the jury system in India."" The decline of
¢ world is largely due to biases and partiality. The jury

Media trial defeats the enure pu
gardless of the relevance of the facts and evidence

the jury system 1o India and around th
tends to decide in favor of a certain party r¢

y contribute to these things, such as the biag
on between the jury and the case facts,

presented. There are a number of factors that ma,
their favor, or external pressures

of the majority of the jury, the emotional correlati

threats or bribes by the parties to force the jury to decide in
such as the media and political forces. We can see a similar trend is now followed by media

outlets how they, without considering the evidence on record, portray the accused as guilty or

innocent or due to TRP, political pressure and other external factors.

Critical Evaluation of Indian and American Media, UK Laws

Indian Media Law
In India, the media performance is governed by several regulations. The laws governing the

media were initially introduced. There have been several modifications performed during the

British era. Following that, Indian governments passed numerous media legislation.

The Indian Constitution doesn't explicitly mention media freedom. However, there are
numerous laws that are referred to in Article 19(1)(a) of the Indian Constitution. The topic of

P L
reedom of speech and expression is covered in this article, along with a list of each

individual's rights to that freedom.

1 .
KM Nanavati vs State of Maharashtra (AIR 1962 SC 605)

33

o The Indian Constitution's Article 19

All Indian citizens are entitled to freedom of Specch and express
assemble without the use of force, the sbilty t orgazize 1on, the a‘buliry to peacefully
cooperative societies. the freedom to move around the <oty ::oulswcnanons unions, or
to live and work anywhere on the country's territory, and the abi:i:':"@m the ability

0 engage in any

occupation or business.

American media laws
The broadcasting service act of 1992, which add; it &
to content regulation

media. In order to

g law in broad

and media ownership, continues to be the d
update this law to reflect the changin .
g political atmosphere, sev:
eral changes were made

e Press freedom
The first amendment guarantees freedom of the press. The First Ame
constitutional amendments, exclusively applied to the fi oon ndment, like all other
ederal government and not to state

gover The US. S i
p Court had to interpret the constitutional amendment such

that it applied to the states rather than the state.
Religious freedom, freedom of speech, freedom of assembly, and the right to petitior
protected under the First Amendment. It prohibits Congress from emdorsinfe one l:l;e‘an
above others and from limiting a person's ability to follow their religion. It pr:!ects the ion
to free speech by forbidding Congress from limiting the press or people's freedom of sp:::
Additionally, it protects citizens' rights to peacefully assemble and to petition  their

government.

One of the fundamental personal rights and privileges protected by the due process clause by

the fourteen amendments is freedom of the press and of speech, which are both guaranteed b
N g Yy

the first amendment but are restricted by Congress."

12
Gitlow v. New York, 268 U.S. 652 (1925) 268 U.S. 652 (1925)
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is suitable for the developm
ffective and efficient use of spectrum both home and abroag,

ent of the communication revolution
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should be updated t0 allow new technologies to thrive with divem‘ry

4. Media legislation

and localism
a2 leadership role in enhancing the defense of the communicatiop

5. assuming
infrastructure of the country.

e US judiciary cases
in which the US Government sued the New York Times and the

The Pentagon Papers Case'”
Washington Post to prevent the disclosure of material from the confidential study on the ‘
[

Vietnam War, was heard by the Supreme Court in 1971.
The court agreed with the related idea that the government has little authority to force the

press to publish information that it would prefer to leave on the metaphorical "cutting room

floor” in the Miami Herald Publishing Co. v. Toillo' case.

Ba03U.s. 713 (1971)
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jn Smith v. Daily Mail Publishing Company'* the ¢qyry dete
rmined that a news,
paper could

not be held responsible for breaking the West Virginia statute th
(0 be private by publishing the identity of a juvenije ., at declares such information
quent.

Qunpnris‘_onochdialawi India an ‘

people must be allowed to say, feel, and form their own opinions in ord
ic way of life. 3 in order to mainta
democratic way The press is the most effective mass commun; in the
: ication medium, hen
J ice it

should be allowed to report on any news it choos
S s ses and assist in inform
ng the public.

Article 19 of the 1948 Universal Declaration of Human Rights, Articl
International Covenant on Civil and Political Rights, and Ani'l llcl)c .
' cle of the European

Convention on Human Rights all respect the freedom of the ore
SS.

Media Trial- Comparative Analysis

The disagreement between the right to free speech and expression—as declared

media—and the right to a fair trial—as proclaimed by the judiciary—has been brou b:"thc
sharp focus by a number of high-profile cases that have been sensationalized by th g :m
With the Aron Burr case", it started in the United States of America in 1307- it m;mh;z
out in England; and it has now reached the Indian subcontinent. The lndlan court is at a
crossroads since the debate is recent in India. The job facing the Indian court is to strike a
balance between the conflicting basic rights of the media and of the accused, which is similar

to the challenges confronted by the American and English judiciaries

The media and the court have a similar link and complement each other in that they both
view man as the center of the world. While the media investigates, unearths, and exposes the
human triumphs and follies, the judiciary deals with the legal issues that man has brought
about. The judiciary and the media have a same goal: to seek the truth, defend democratic
ideals, and address social, political, and economic issues. In reality, the judiciary has been
referred to as the distributor of justice and the engine for social changes, while the media has

been described as the watchdog of society and the handmaiden of justice. Consequently, both

are necessary for the development of a civic society.

1418 U.S. 241 (1974)
'Z 443 U.S. 97 (1979)
'8 United States v. Burr, 25 F Cas 55 (D Va 1807)
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ash. though. The media asserts the right 1o ook
ninal cases under the basic right to freedom of

These two comerstones of democracy can ¢l
cmphasize the ¢nr

into, uncover, cxpase, and emp ' . l
speech and expression. It asserts (hat in a democracy. the people have a right to mfo’mlﬁon.
and € ‘ '

¢ media to inform the public about crite ang

As a result, it is the responsibility of th

criminals. Therefore, 1t wants the ability to continue pre-trial publicity. The j"diciary 1
nevertheless, acutely conscious of the fundamental rights of the accused lo‘a .fajr trial ang to
due process of Jaw. The judge must atrike a compromise between the conflicting basic g ghts
unce tnal publicity might scupper a fair and quick trial.

accused must be safeguarded and guaranteed, whije the

The nght to a fair tnal for the
of the media. the public's right to know, and the protection

freedom of speech and expression
and promotion of these rights must also be prioritized.

Publicity before a trial is harmful to the integrity of a fair trial. Before the accused s even
taken into custody and put on trial, the media clamor declares them to be guilty. It coald
present irrelevant and inadmissible evidence as absolute truth, persuading the public of the
aocuser's guilt. As a result, it violates the common law tenet that “every man is assumeqd
imnocent unless proven guilty.” In some cases, the Bar may decline to represent the accuseq
after painting him as a despicably evil person. As a result, the accused is deprived of his
fundamental right to self-defense. Additionally, such exposure persuades the witnesses (o
modify their evidence to support the prosecution's case. The public's assessment of the

evidence is crucial.

Despite the fact that the majority of the populace believes the accused is guilty, the court may
choose to exonerate him after carefully examining the facts. These discrepancies jp
perception erode the public's confidence in the criminal justice system. Pre-trial publicity

aitimately destabilizes the criminal justice system and challenges the rule of law.

Within a country, the rights to a free press and a fair trial must dwell in harmony. The
trailblazers of democracy are the United States of America, England, and India. We are the
offspring of common law. As a result, we have a similar political philosophy and legal
history. The First Amendment of the American Constitution and Article 19(1)(a) of the
Indian Constitution both guarantee the freedom of speech and expression. Regardless of

whether our constitutions are written or unwritten, they declare, preserve, and advance the

same set of fundamental rights.
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The American Constitution's Fifth Amendmeng guarantees "y
* e right to [ife h
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ur
documeny 2uarantees iy and
hed by law," whitgr the former refe;

csuit of happiness,” while Article 2] of o and the

pll

liberty.” The latter calls for "procedure establig personal

process of law.” In a similar vein, the American Constitution's g; th SN e
* O1Xh Amendme,
nt

“the right to a prompt and public trial, by an unbiased jury  p, Zuarantees
Spite

the fact thae we do not

have jury trials, Article 21 of our C(mstimlion Buarantees the same
2ht 0 2 fair fral. Ev,
. Even

though it has an unwritten Constitution, England upholds the
Same unalienable rights
. As a

result, the three nations are united by this ongoing conl;
ict between the righ
15 10 free

expression and to a fair trial.

The imputed bias test was established by the American Supreme Court in g de:
Louisiana'”. In the case, a bank was robbed, three bank employees were abducted, a::d y v’
them was killed. In a three-day interview that was shown on television, the accused R::azl
admitted his guilt while being presented with the sheriff in the jail. The attorney mp;esentln;
Rideau asked for a change in the trial's location on the grounds that the interview that wa:
televised had harmed his right to a fair trial. The Tequest was rejected by the trig] court. ‘

The Indian courts have just lightly addressed this subject, whereas the American and English
courts have wrestled with it. Finding the cause is simple: trial by media is a relatively new
phenomenon. As a result, there are few obiter, but no clear ratio decidendi. The problem of
press freedom and the administration of justice was partially addressed by the Honble
Supreme Court in Reliance Petrochemicals Ltd. v. Proprietors of Indian Express Newspapers,
Bombay (P) Ltd."®
The Supreme Court had prohibited "all six respondents... from publishing any article,
comment, report, or editorial in any of the issues of the Indian Express or their related
publications questioning the legality or validity of any of the consents, approvals, or
permissions to the [said issue of debentures]" in response to an unfavorable article about
Reliance Petrochemicals’ public issues that had been published in the Indian Express. ** The
concern voiced was the maintenance of such an injunction, particularly where the shares had
been oversubscribed even though the day of allotment had not yet passed and subscribers had

the option to cancel their subscriptions prior to the allotment. The Supreme Court decided:

710 L Ed 2d 663 : 373 US 723 (1962).
¥ (1988) 4 SCC 592.
¥ (1988) 4 SCC 592, 600, para 7.
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at the threat to the injunction’s continuation jg genuing

There must be a good cause to think th o
cceptable.

and immediate. Based on a convenience balance, this test1s a
Unfortunately, the Supreme Court has not yet devised a mechanism or criteria to decide
to weigh convenience in a scenario of this nature or how 0 assess the genuine and immediate
risk in the event that publication of an item in a pending issuc is prohibited by an injunction
The Court did. however, issue a warning, stating that it is in the public interest for there 0 be
no interference with the legal process and that

preempt or work around the effect of the court ruling.
Jawanmal Gandhi®', the Supreme Court made ghe

public agitation or publications shoylg not

In State of Maharashtra v. Rajendra

following observation on an alleged attem
the rule of law is a trial by the press, electronic media, or public

pt to rape a minor:
“37. The absolute opposite of
agitation. It may result in a justice system CITOr. A judge is required to protect himse]f from

any such pressure and to follow the law strictly.”
Media: Free Speech and Fair Trial under Criminal Procedure Code

The subject of "Trial by
1973 has been taken up by the 17th Law Commission on its own initiative. 2> The Law

Commission stated in its 200th Report that there is a perception that, given the widespreag
the pattern of news publication has changed and thy,

use of television and cable services,
a negative effect on suspects, accused, witnesgeg

several such publications are likely to have
even judges, as well as on the administration of justice in general. According to the Comc,,.,pl

of Courts Act of 1971, materials that impeded or had the potential to impede the
administration of justice would be considered criminally contemptuous.

The conflict between the right to press freedom and the right to a fair trial has not recejveq
much attention from the Indian judiciary. But this topic has strained the media's Creativity,
both internationally and in India. 39 eminent legal experts and media professionals gathered
in Madrid for three days in 1994. In the Madrid Principles on the Relationship Between the

Media and Judicial Independence, one of the fundamental tenets is that:

z’;’ (1988) 4 SCC 592, 593.
» (1997) 8 SCC 386 : 1998 SCC (Cri) 76
Universal's Compendium, Reports of the Law Commission of India, Vol. 17 (Universal Law Publishing Co.,

New Delhi 2010) 200.11.
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Y the Press

Council of India in India.
The conflict between freedom of the press and the kot
those accuseq 1,  fair trigg
would

l end if these standards were upheld in text and gpiri, 1y,
- Wi
violations of these standards than adherence 1o them ver, there have been —_—

It also implied that reasonable limits on free speech might be acceptable ;
by the Contempt of Courts Act in order to Prevent such interference T;f they were imposed
has suggested that Section 3(2) of the Contempt of Coury A o Cl-m: Law Commission
criminal proceeding is said to begin at the time the offender . ::d 1o state Aum the
states that a criminal proceeding is said 1o be pending when he cmgc::mc Sestion 3(2)
filed when it relates to the commission of an offense. 2et or challan is

In addition, it has been said that publications that discuss the character of the used,
: ’ .
convictions, confessions, determining the guilt or innocence of the sed, accdm:reﬁprm
accused, or dis iting

witnesses may also be viewed as criminal contempt

It further stated that the High Courts should have the authority to prevent th fro
aoae osie . € press
publishing, transmitting, or televising negative news about a criminal case Despite the f; i}

i - Uespite act
that the aforementioned Report was not approved by Parliament, its recommendations
may

serve as a guide for future events regarding press freedom.

The House of Lords in England also ruled in the well-known Attorney General vs. British
“Despite the assertion that judges are above human weakness, Broadcasting Corporation
(BBC)” has acknowledged that media trials influence judges. It was noted that a man may

not be able to completely block out what he has seen, heard, or read and that he may still be

unconsciously impacted by it. The Courts and Tribunals have been specifically constituted to

23 pras , )
Universal’s Compendium. Reports of the Law Commission of India, Vol. 17 (Universal Law Publishing Co

New Delhi 2010) 200.11.
*[1981] AC 303
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handle cases. and they are qualified t© provide decisions 1n accordance with the legal Process

andie cases \ 2 "

The modia trial is similar to when the judge hands down the punishment before ann"“nci"g

the decision. The court ruled that it's crucial to comprehend that i a civilized society, " {
00 .

other authority may assume the powers of the courts.”
International Conventions on Fair Trial

In 2 global environment. the Judiciary 1s obligated and entitled, according to Article ¢ of the
UN Basic Principles on the Independence of the Judiciary, "to guarantee that udicigy
procedures are handled fairly and that the rights of the parties are respected,” 25 The

. 26 .

International Covenant on Civil and Political Rights (ICCPR)™, which states that "everyone
shall be entitled to a fair and public hearing by a competent, independent and imPartial
tribunal” 1n the decision of any criminal charge or in a lawsuit at law, makes similay

B : : 9 27
statements about the principles outlined in this Article.

The ICCPR admits that there are some restrictions on the public's ability to see a trial anq that
the right to a public trial is not absolute.

The ICCPR's Article 19 affirms that a democratic society's core component also includeg
freedom of expression. According to the article, "everyone shall have the right to freedom of
expression; this right shall include freedom to seek, receive, and impart information and jdeag
of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, o
through any other media of his choice. It further explains that this right includes freedom of
the prcss.:‘s

The freedom of the press is fundamental according to Article 10 of the European Convention
on Human Rights, to which the UK and its other members are ethically bound. Only those
permissible only to

exceptions to that freedom that are "essential in a democratic society,
the degree that they are consistent with a compelling societal necessity," and "proportionate

to the aim to be attained" may be made.

* UN Basic Principles on the Independence of the Judiciary, G.A. Res.146, UN. GAOR, 40thSess.(1985) art.6.

2 Adopted and opened for sigl i and ion by General Assembly Resolution 2200 A (XXI)
of 16 December 1966. Entered into force on 23 March 1976 in accordance with article 49.

77 An. 14(1), ICCPR, (1966) 999 UNTS 171, 1976 Can. T.S. No. 47, in force, including Canada, 1976.
According to Article 14(1) of the ICCPR, the public and the press may be excluded from all or part of a trial
for moral, public order (ordre public), or national security reasons in a democracy, or when the interests of the
Parties’ private lives require it, or to the extent the court deems necessary in unique situations where publicity
would jeopardize the interests of justice.
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Is the Media Prosecution a Contempt of Court?
1a 1s contempt
Trial by Media i Pt of court ang Tequires retribygiq, Th
gistinguishes between civil and criminal contempt © Contempy o Court ¢
The three categories of criminal contempt are: Prcjud,cmg atrial.§
the administration of justice. » S¢andalizing. and impeging
e

The idea of natural justice is the source of thig requirement

The right 1 a farr 1

accused person is paired with the idea that Justice mus; 4 al for every

PPear to have been ¢

. . i tnal The
found guilty of crimes they did not commit if cases nvolving

proceed. as Was the case with Pradyum Thakur, where the byg
guilty but later it was discovered that the real offender Wwas the boy’

There are several ways that attempts are made o Sway a i e
majority of People will be
Prejudice are allowed 1,
driver wag initially foung
$ senior in his own school.
In an effort to stop these unfair and unjust trials, contempt of court has be,
Contempt is demonstrated by the dissemination of news with the goal 1o mﬂu:: m:mm
witnesses, or defendants or to foster an environment that makes it diffic B

N ult or impossible for
justice to be administered. Commenting On ongoing cases or €ngaging in party ab,
A ! ) g Y abuse that 15
only possible when a judge may decide the matter is also considered contempt of
: , of court. In
any instance, the media has no authority to assume the role of an mvestigator in an effort
ort to

sway the court's decision.
The Security of the Lawyer’s and their right to be represented”

The accused's right to have the attorney of his choice defend him in court has been violated as
a result of the media's campaign to persuade attorneys not to take the accused's case. The
system of natural justice is therefore harmed by the media trials. Similar to how the well-
known attorney late Ram Jethmalani encountered opposition from the public when he chose
to represent Manu Sharma, the first accused in the Jessica Lal murder case. In another case,
Kamini Jaiswal was referred to as "an anti-national” since she was defending SAR Geelani, a

Delhi University professor convicted of carrying out the 2001 Parliament assault.
In such situations, the attorneys' safety is put in jeopardy, making it impossible for them to
carry out their ethical duties to give legal assistance in criminal issues. Media trials

consequently have an impact on the idea of natural justice.



A Requisite EVIL: Media (rials?
istory of fierc » indepe! nt media. actuality, th .
1storn f fiercely depende Yy, the media e

the majority of major frauds Law enforcement simply followed them. The Underpaig
loumah-ﬂ d;‘m_cs praise for finding material that the highest sccurity teams in the Ration
: hable. That is how the Bofors and HDW(Howaldswerske) nayg) Case

believed was unreac
made news. That is how we Jearned that Satish Sharma and Buta Singh mediateq o

bought off the MPs of the Jharkhand Muktj Morchg

Our nation has a fong h

agreement and that Narasimha Rao had

tory, the media has done us proud. The public i

At every turming point in our political his
d the matters that are brought before

paving increasingly close attention to courts an
The Courts will probably always be scrutinized by the media because they have already done

so. More Indians than ever before are aware of their constitutional rights as a result of the
developments sparked by the media and handled by the courts. The media greatly diga,
with this “sub judice” norm and claims that courts during hearings often interpret jt very

rigorously to forbid any discussion of the matters before the court, even if they are attracting

public interest.

Therefore, it is urgently necessary to loosen the sub judice rule, applying it only where there
is a clear intention to sway the outcome of the trial and not to any action that even remotely
has the potential to do so. The public interest is yet another significant barrier to media stings
and trials. The media loses its credibility and risks the anger of the court if there is a lack of

public interest and the appearance of self- or manipulative interests.

Conclusion
The court and the press play a fundamental and important role in a developing democracy
like ours. The rule of law and the constitutional principle must be upheld by both, The
judiciary and the media must complement rather than replace one another. While the general
public has a right to information, a criminal defendant also has a right to protection and
defense. Although it is often stated that an individual's rights should take a backseat to the
rights of the community, under the criminal justice system, the accused's rights come first.
The right to free speech and expression cannot be sacrificed on the altar of his assumption of

innocent.
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Ir Investigati
SAUON prior to the

Court's decision. It is crucial that the court conduct the trig
Al rather thap
the media

Unreasonable interference in the process of delivering Justice
: IS un
dﬂubu-_d]y occurring

throughout the media trial.

When creating legislation governing the media, the legislature must 1o
) St take great care
€ 10 ensure

that their independence is not restricted. However, (he media does not b
S 10t have the freed
om or

right to begin 2 trial on things that are now under judicial review Bef
. G 1y o eiore the m £
pending case begins, the accused's right to a fair trial is always more anifi ot
12nificant than media

freedom. The goal of justice is hampered by media trial

It becomes evident that the media’s influence has more adverse effects th
i ) S than advantageo,
effects (except for a few exceptions). The jUdiqary should effectively control th .
i . Y control the media.
Since court procedures are not a sporting event, the courts shouldn't provide th,

e
unrestricted access to them. e media
The most effective method for regulating the media is to use the contempt of court stany

te to

ish those who violate the fundamental code of behavior. The use of contempt powers by
F . | i let: b 1 S Court
the courts ag .
ainst pllbllCa[lO S p L

in a number of cases. Media freedom of speech and expression must be permitted to the point
that it jeopardizes the actual trial.

The best method to control the media will be to use the court's contempt power to penalize
those who go against the fundamental code of behavior. As was already mentioned, the
Supreme Court has sanctioned the use of contempt powers by courts against media outlets
and publications in a number of cases. Freedom of speech and expression cannot be granted

to the media to the point that it prejudices the actual trial.

The police are not even permitted to take the suspects or accused from their transport vehicles

into the courts or vice versa due to the print and electronic media's fierce and ruthless



h we refer 1o as “aggressive joumnhsm.“ where a multitude of camergg g
accused. In the past, there was no pressure on journalism to jp

av N .

jsts carried out their duties with courage <

onviction. They did not convict anyone Withoyg

competition, whic
flashed at the suspects or
TRP ratings or revenue.
honesty, as well as with serous intent and ¢
making a sincere effort t© rescarch the allegauons, look into them, and reach thejr oW
unbiased judgments free from bias. They didn't just print what the government sajd, the
bureaucracy claimed, or politicians smeared on them. They were trusted because of this,
However, \;-c are already witnessing a new, self-acquired function of the media in the shape

Thus, the journal

of "media trial.”
Everybody uses media manipulation to further their own agendas or harm rivals. The issye 5

not when the media calls attention to a police investigation's flaws or when governmen
the issue arises when the media oversteps i

workers fail to carry out their obligations;
bounds and does something it is not allowed to do. Be it bringing the matters unde,

consideration before the public while maintaining the integrity of the legal system and the
accused and suspected’ "right to live with dignity." As of right now, the media tria] hay
progressed to include a media judgment and media punishment, which is undoubtedly ap
illegal use of freedom and goes beyond the sensible lines that should demarcate legal
restrictions.

What can we learn from the Jessica Lall scandal? There is unquestionably a reason for
stepping up efforts to improve policing standards. The performance of the judiciary must also
be improved. For instance, it took over seven years to finish the Jessica trial. Not many
people have commented on this. I it fair to ask that the Delhi High Court investigate this as a
sort of case study to determine why there was such a delay? The public would prefer to be

certain that the failure was not due to judicial laziness but rather to a number of unrelated
reasons, such as police disinterest and the defense's willful delay tactics.The general
consensus today is that judicial accountability is a pipe dream. The legal system must
disprove this assumption.
The severity of the situation as it exists in India is made clear to us by the analysis above. An
ideal argument would be that neither the Indian press nor the Indian people are now
democratic enough to permit press interference in the judicial process. Allowing restricted
media coverage of instances after the media is supposed to get past profit and sensational
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The Delhi High Court's use of Andrew Belsey's findings from b; them.
Haiions ) S work " -
Ethics, Can They Co-Exist?" in Mother Dairy Foods & Procesing 1 Journalism ang
accurately summarizes the current status of the media. He agsers N V. Zee Telefijmg®
at ethics

are distinct. The media must uphold the principles of "accuracy, and journalism
. honesty,

aimess, balanced reporting, respect or autonomy of ordinary peopie" ruth, objectiviy,
even if journaligg -

unique faciitaors of the democratic process. These allfull under te ypyr

However, practical issues, such as the desire to ady ance —— u:: of democracy

deadlines, and the need to appease media managers by exceeding gmw’ o’;j‘ﬂd 1 meet

acknowledged as contributing to the "emptation 1o prit insignifican e esc:::uaT
sly

ponrayed."
Unbiased, impartial reporting is the foundation of news organizations' reputation. |
° 0. It is in the

media's best interest to prevent any interference with the administration of just;
stice.

1A 8185/2003 Suit No. 1543/2003 dated 24.1.2005
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Introduction
_ole terms, & legal personality 1§ considered to be associated with someone or somethiy,
t is not a living entity. Thereby, 3 e g
» alegal

In simpk
on cannot be brought since i

against whom 2 jegal acu
personhood is ushered so as to bring it under the contours of law and regulatory framewory
ed as a non-living entity but in recent times, the discussion s 4 3
so

Al is generally regard
n robots like Sophia, having gaineq

adamant to consider animals’ within the domain and eve
Arabia’. The major development in legal personality took place wh,
en

ete.? were given legal personhood and consequently, the disputin
g

can be sued by the entity o

citizenship in Saudi

companies, businesses,
before the court (o su¢ the entity or it

parties can bring a cas¢
enter into a contract or hold property in the name of the entity; among other things that are
done by 2 natural person. An artificial intelligence or Al is one such example of a non-living
entity that has gained momentum in present times through technological advancements, Ag
its progress and usage is accelerating in various fields and arenas, so the discussion on

defining the legal personality 10 an Al is presented profusely.

Jurisprudence on legal personhood
hing that is not there by natural affliction (like

hlished on St

pounded that legal personhood or personality is given to some

Legal p hood is
human being). Salmond has pro

1

Karnail Singh and ors. v. State of H: 2 i India
LV aryana, 2019 SCC OnLine P&H 704; Narayan D i

nd 3 yan Dutt Bhatt v. i

i 0’;‘,;201 8 SCC OnLine Utt 645. Also see, Jane Dalton, “US court recognises animals a: I:U l:lopmn 0{0

in wr‘:nglc over Pablo Escobar’s hippos”, Independent UK, 22 Oimbq ;so’:'z;r

Is-leg hippos-pablo-escobar-b1943851 hum!

z.'.l;fs;/_/ indey co.uk/news/ 1-stat
“Sophia the mobot gets Saudi Arsbimn ciizenshiy”, The Economi “Times, 6° Novemb
b diati fsophia-the-robot-get o e 5’-‘0]7,

about-sophia/slideshowy
3 P 1355632.cms
The Co i
mpanies Act, 2013, § 9; The Companies Act, 1956, § 34.
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Need for defining the legal personality of an Al

Artificial intelligence works on algorithms where the human element is minimally Tequired.
Arufic 5 S !

Its functionality is based on the task of analysing the data, processing the collected data,

iate ¢ i no
seasing the pattern in the data and providing an appropriate and optimal result.™ It is termeq

as such (artificial intelligence) because & machine is to perform a task at par with what o
human does. An example of artificial intelligence is Siri (by Apple) or Alexa (by Amazon)
that processes the data like the input of ‘set an alarm’ and completes that function, The
technicality is that it works on speech or voice recognition' and text recognition whereby i
has pre-defined algorithms set up. Al exhibits an ‘intelligence’ which is generally shown by
humans, for example when an Al plays a game of chess" against a human and defeats hiny
her; this is what differentiates Al from general machines or technology. The ingcnuity
developed in machines or technology by processing the information and producing Suitable

outcomes is the basic nature of AL

As more and more development in the technology has taken place, there is now a greater

gence’ being d

&l

d to Al with lesser involvement of human beings. The example
can be seen in the form of automated or self-driving cars". At this juncture, the regulatory
system is what is put forth'® since a case may arise whereby accidents can happen on road
like the one in Arizona, US'®. This will put the question and conundrum on the forefront as to
who will be held responsible for the accident and how will an Al operated vehicle be brought

within the legal domain. This is more so, because Al interacts continuously with humans by

"' Minal Dhankar and Nipun Walia, *An Introduction to Artificial Intelligence’, in Mr. Manoj Kumar and Ms,
Rhythm Choudhary (eds), Emerging Trends in Big Data, loT and Cyber Security (Maharaja Surajmal Institute,
N Excellent Publishing House 2020).
" Andreas Kaplan and Michael Haenlein, “Siri, Siri, in my hand: Who's the fairest in the land? On the
|y nterp ions, ill; . and implications of artificial intelligence ", 62, Business Horizons, (2019).
Sebastian Risi and Mike Preuss, "From Chess and Atari to StarCraft and Beyond: How Game Al is Driving
” the World of AI", 34 (1), KI-Kiinstliche Intelligenz, (2020).
Sergio M. C. Avila Negri, “Robots as Legal Person: Electronic Personhood in Robotics and Artificial
Intelligence”, Ethics in Robotics and Artificial Intelligence, Frontiers, 23 December 2021, DOI:
e https://doi.org/10.3389/frobt.2021.789327
“ Joo-Wha Hong, Ignacio Cruz and Dmitri Williams, “Al, you can drive my car: How we evaluate human
dnvers vs. self-driving  cars”, (2021) 125 Computers in Human
<hnpsJ/scholar.googlc.com/scholar?hl=cn&as_sdl=0%2€5&q:Hong%2C+Joo~
Wha%2C+lgnacio+Cruz%2C+and+Dmitri+Williams.+&btnG= > accessed 25 February 2022.

Behaviour,

16
Matt McFarland, “Uber self-driving car operator charged in pedestrian death”, CNN Business, (US, 18

fgg;cmber 2020) <hups://cdiLion.cnn,com/2020/09/lSlcars/ubcr-\'asqucz-charged/indcx.hlml) accessed 25 July

49

atering in different transactions, arrangements and thereby, creatin
¢ i

s Sacainy 2 uCl)nn'ﬂc(u:\l 17
that \-lmulmncnusly confers liabilities and obligations The essential ¢ fights’

. hing is that when
will be put within the domain of legal personhood, the responsibilit en an Al

¥ will be clearly defineq

Jnd how to operate in cases of accidents, breaches, etc. wil| be accu

rately codified This will

nsure that a correct legal action or procedure is followed
ens .

Even without any breach or mis-happening, the legal personhood gives Al much freedom to
operate within the sphere with likelihood of having the rights associated with that of a natura]
person. It can operate individually having a distinct identity and to expand, much like 3
business entity or a company operates. Since the development is continuously taking place in
Al with dynamics of computer science and robotics unfolding at a rapid pace, there is no
gdoubt that the need for better defining'® as well as putting Al within the contours of the legal

framework is essential with the first of defining its ‘legal personhood’

At the end of the day, it comes down to the ideology of establishing a legal relation between
Al and the corresponding party. This will define the rights like fight to sue, to hold property
by the Al but corresponding responsibility in cases of breach, accidents. Moreover, it will
differentiate Al from its owner having perpetual succession since Al is a developing
technology with the ever-changing dynamic environment. As the attribution of legal relation
will be lucid, it will construct efficient functioning of Al and to have a better grip over the

legal domain concerning the same.

This will ensure that the steps of Al does not go unattended where there is a breach or
violation and they are not allowed to function in arbitrary manner without any regulatory
framework because that will lead to major violations at a later stage with minimal remedy for
the victim. The compensation or remedy to be given for the violations by Al is an essential
factor. The Turing Test of AI" in this regard is essential since that technology that can
surpass human intellect has not yet been devised™® (strong AI) but the machine learning

phenomena is what is at present the functionality. It functions on the basis of algorithms and

"7 Claudio Novelli, Giorgio Bongiovanni and Giovanni Sartor, “A conceptual framework for legal personality
and its  application on AI", 13 (2), Jurisprudence, pp. 194219, (202, DOL
https://doi.org/10.1080/20403313.2021.2010936

8 Supra note 14.

" Dr. Lance B. Eliot, “The Turing Test Amid Al and The Law”, Al & Law, The Master Class Series,

" (November 2, 2021), available at SSRN: https:/ssm.com/abstract=3955360
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Views favouring legal personality for Al

The views in favour of the legal personality of Al argue that the fault theory propagates that
in cases of disturbances to the natural phenomena liability needs to be established. Ina
society when this disturbance is caused. a natural tendency is to define the liability be it civil
or criminal. At the forefront. the need arises to award the compensation or damages?', In
order to that, what is required is collection of funds? like in case a company collects capita]
or a State (as an artificial person) has a fund or a temple has a trust or a society. In similar
fashion. Al needs to have some monetary system established for it to perform its obligations
and consequent liabilities. Through that fund, will it be able to perform its daily functions ”

well as to have a compensatory mechanism in cases of breaches.

Secondly, with the contractual obligations in regard to emergence of smart contracts ang
block chain technology, there is much discussion on fixing the liability clearly for the
involvement of Al and in cases of breach. Since, a contract is between private individuals anq
there is may be involvement of a human party and Al the first step arises with the fulfilling
of the obligations™ and then, enforcement of the contract and lastly, if there is any breach;
how to conduct the same. Even at the instances of tort law like the road accident by self-
driving car, the responsibility needs to clearly define since liability has to be conferred at the
end of the day.

The most basic ideological thought is that when one brings regulatory framework to deal with
AL it opens the doorway to deal with the loopholes, the gaps and to stop the misuse of it at
the earliest. In the simplest example of an automated pilot mode of flying an aeroplane?*
through Al the liability will be differentiated when legal personality of Al is defined since it

will not lead to holding accountable a particular person but the liability will fall on AL like in

* Karolina Ziemianin, “Civil legal lity of artificial intelligence, Future or utopia?” (2021), 10 (2),
Intemet Policy Review, <https://policyreview.info/arti ysis/civil-legal lity-artificial-intelligence-

- future-or-utopia> accessed 25 July 2022.

“ld

23 :
Beverly Rich, “How Al is changing Contracts”, Harvard Business Review, February 12, 2018,
2 :ixllfijmbrzorg/ZDlBIQZIbow-aj-iS{ha.ngmg-com.rach accessed August 6%, 2022,
ot Singh, “Auributi of Legal P hood to Artificially Intelligent Beings”, (2017), Bharati Law
eview, <http://docs. ine/articles/Upload/7E399602-D4A0-4364-BE| 1-
F451330BFDBS5.pdf>, accessed 25 July 2022
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Morcover, there are also the phenomena of accountability and transparency to be ¢

the working of the Al and its functionality since it works in the society. The malo‘:‘:‘:m in
favour of legal personhood of Al remains in the domain of Property ownership of A] ::\: .
hold the property. What is argued is that someone who owns a Propecty mmust bave ‘d .[E. n;
P‘”’sommyls and capacity to do the same. It is through this transition of POSSeia'i(g):
acquiring. and owning the property rights in a land or a building (immovable ooy }. - d
movable property is what brings the legal personality of an AJ at forefront and of paramount

significance in the society.
Concerns related to attributing legal personality to A

It has been argued against attributing legal personality to Al because of the issue of cognitive
ability attached to AL Cognitive ability is the mental ability which is there in every human
due to which the “intelligence’ is exhibited. But in regard to Al it functions on the basis of
algorithms. It is argued that Al operates on algorithms and functions on the mnputs that are
pre-defined and pre-applied and there are minimal chances of error. Even to bring it within
the domain of legal personality, it has to have some superior intelligence to operate on its
own. It is definitely difficult to bring the liability for fraud in contract o cheating by AI*® and

to entrust that obligation on it.

Another constraint in regard to infliction of legal personality to Al is the issue of “inventors’
and ‘inventions’. Inventions are filed by a natural person who is the inventor and it is often
rejected that a machine is given the ownership rights since it involves the process of thinking
and higher intelligence. Furthermore, similar stance is there throughout the intellectual
property rights law from copyright or patent whereby it is argued that human creativity is

. 2 21 L
subjected to protection and not AI™. Thereby, this is one arena where it is argued that

* Rafael Dean Brown, “Property O hip and the legal personhood of artificial intell ", (2021, 30 (20,
Information and Communications Technology Law,
<https://www.tandfonline.com/dov/full/10.1080/13600834.2020. 1861714 >, accessed 23 July 2022

% John Linarelli, “Advanced Artificial Intelligence and Contract”, (2019), 24 (2), Uniform Law Review,
<https://scholar.google.com/scholar?hl=en&as_sdt=0%2C5&q=Linarelli%2C+John.+%22Amfictal+general +int
elligence+and+contract. %22 +Uniform+Law+Review+24%2C+n0.+2+%282019%29%3A+330- 347 &bmG=>,
accessed 25 July 2022

" Simon Chesterman, “Artificial Intelligence and the Limits of Legal Personality™, (2020), 69 (4), International
& Comparative Law Quarterly, <https:/www.cambridge.org/core/journals/i 1-and-comparative-|
quarterly/article/artificial-intelligence-and-the-limits-of-legal-
personality/ 1 859C6E12F75046309C60C 1 50AB31A29>, accessed 23 July 2022
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artificial intelligence cannot encroach at a point when there is no higher degree of intelligence

exhibited by AL
Implication with legal personality of an AT

At the very forefront, the necessity of Al is felt to cross the obstacle of uncertainty of Iiabili(y
to be imposed on the Al induced breach or accident or violations. Furthermore, in regard to
intellectual property right laws, there is definitely a momentum of ideology that Al indyceq
independent work cannot form part of creative work and be protected as such through A
There are issues related to contractual obligations with terms and conditions attached to it.
Lastly, the property ownership by Al is also the element of dilemma which poses a serious

question on the legal personality of AL

With all the varying views on the legal personality of an artificial intelligence, the question
arises what will the implication of attributing the legal personality to an AL Will it benefit the

society and the legal regime?

As a matter of fact, the corporate entities operate through capital formation whether through
private offerings or through public offerings. Commercial law operate with aid from the
ability to enter into legal relationships. The basis of this is that the Al has the ability to enter
into legal relationships and can be made accountable for their breach. This stems from the
legal fiction to be created for making Al buy, sell or both of any property”, whether movable
or immovable. This implies that the Al can have three different arenas whereby, it can either

be independently responsible or partially responsible or it cannot be separated from its

OWI'ICI'S.29

In the first instance, the issue arises like in a company where when a company becomes
bankrupt, it moves through its capital or funds by repaying the liabilities by selling them off,
In that situation, Al needs to work in the similar fashion of a corporate entity. In the second
instance and third instance, where it will be partially responsible, then a tortuous or vicarious

liability will arise and the attribution will go directly towards the owner for the errors of the

%\ S
isa A. 1 Kurlu A Theory of Legal P hood”, Oxford Scholarship Online, (2019),
<https://oxford.universitypressscholarship.com/view/10.1093/050/9780198844037.001.0001 /oso-
= 9780198844037chapter-7 > accessed July 21%, 2022.
T
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As the element goes beyond that, the issue arises of the nghts and duties associ
Ssociated with 5

Jegal personality. This includes the right to sue, right to hold property
. amon

othg g
with automated AT usage, the element of looking at these rights and duties g other rights
are

also pertinent.
' - Y, what ar,
s that it can claim or how it can act when these rights are not given to AI”' w .
‘ . 7 Will the
these rights will the same as that of other natural perso
or will it be different? This is where the differentiation between the legal personality of
'y of an A]

For cxample; in a situation where Al is employed in a company or any entj
ntit

scale or parameter for adjudicating

and that of a company or an entity arises. Since, it 065 a step further by present:
) . . ng new
challenges in this regard of rights related to usage of Al in employment, in workplaces and
] o ang
when the breach occurs in that situation or the duties to be performed.

In particularly India, Al is recently being awarded recognition in intellectual property rights
with the copyrighted work of AT RAGHAV* and deeming it to be the author of the work.
This paved the way for new discussion on the matter with the Af being given the recognition
as that of legal personhood. Since the rights under the intellectual property nghts are given

specifically to juristic persons and such a step puts the question of Al being ushered in a

favourable way towards legal personality, especially in India. On the other hand. the question

further is broadened the possibilities of situations like licensing or selling of IP solely owned
by AL’ or if that even is a possibility of Al being the sole owner of intellectual property. The
challenge in the form of infringement of intellectual property right of another by the Al and
how should it be dealt with in regard to criminal and civil remedies™ is again a question
whereby, the legal implication needs to be clearly defined for Al to be held responsible and in

what manner.

1d.

3 Huzefa Tavawalla, “India: Can Artificial Intelligence be given Legal Rights and Duties?”, Mondag, (June
25", 2018), <https:/www.mondaq.com/india/new-technology/712308/can-artificral-intelligence-be-given-legal-
rights-and-duties#:~:text=Legal%20personality %200f%20AL Al%20as%20a% 20legal % 20person.>,  accessed
July 21%,2022.

32 Sukanya Sarkar, “Exclusive: India recognises Al as co-author of copyrighted artwork”, Managing [P, (August
5% 2021), < https//www.managingip.comv/article/blOhfz2bytx4/exclusive-india-recognises-ai-as-co-author-
of-copyrighted-artwork >, accessed on July 21%, 2022,

3 Vaishali Mittal and Siddhant Chamola “Al's right to legal identity in India” Asia Business Law Journal,

“ (September 3", 2021), <hutps://law.asia/ai-right-legal-identity-india-2/>, accessed March 21%,2022
Id.




Lastly. the sssue of imphcating # crimingl liability 1€ aleo up for debate c:eh,,:r ‘::h..
Pmm- Code. 1860 only 8 prrmn" who it a natural or 8 Jegal pcwm:vml H for
criminal offences. That 1 where the situabon of shielding through A.l .nqcc m:{u,em
Al not given legal personality. the fictitious veil cannot he hn“.i ln'sﬂufumg criminal
hsbility and the criminal pumshment 18 svoided For example, in situations of '-‘O'Wl‘e
mmm;l Tiability, the comporate veil i lifted and the key managerial ws 'm hcld liable as
per the Compamies Act. 2013 and that 1 due 1o the legal ;?cx:\nnal-xty'l?c‘ng "l.ﬂuf*\cd. '0 "
company But when there isn't such a situation with Al the criminal liability md "s infliction
on Al becomes an hindrance whereby it can be avoided. In rc%?rd 1o legal liability for Al
much deeper discussion s in regard to attributing of culpability”” or the concept of mens req
on the accused, which is Al in the present case. In such silualim:.:. the AL not at m to an
extent. cannot be said 1o have the mens rea but the programmer - may have such an intention
of criminal act. The real dilemma arises in atributing the hiability on the person and the

infliction of punishment in situations of criminal act through/ by AL

Conclusion

Thus, at the end it can be concluded that legal personality 1s an artificial identity given to a
non-natural person so as to bring it within the domains of legal parameters and to inflict
rights and duties 1o it. This 1s essential in regard to establishing their rights on one hand like
dezling with contractuzl obligations, 1o sue or be sued; and on the other hand 10 hold it
responsible in cases of breach, accidents, liabilities, etc. With the Al developing at an
aceelerating pace, it is crucial to look at the regulatory framework to deal with it. At the very
start is the need 1o establish legal relations by the Al The need for defining legal personality
of Al is, thus, of paramount significance and importance since it will ensure that Al is
brought within the domains of rights, duties and obligations of legal arena and is not working
without ny functionary and in an arbitrary fashion. With this, what is to be considered is
whether Al will have a recognition system like registration of AT with/ without its developer
or should it have citizenship as in the case of Sophia, the Al robot™. The legal parameters are

** The Indian Pesal Code, 1860; Section 11

* Shakuntls Sangam, “Legal Personality for Artificial lnielligence with Special Reference 10 Robot: A Critical
Appraisel”, (2020), 6 (1), Indian Joumal of Law and Human Behaviour, pp. 15-22,
- atps:/fj indexcopernicus.con/api/file/viewByFileld/1 173348 pdf>, accessed March 21%, 2022
Jigyass Sharms and Tenishs Kaushal, “Recognising Legal Personality of Ariificially Intelligent Entities -~ A

“ Liability Analysis Under the Law of Crimes ", 4 (1), NLUO Student Law Journal (SLY), p. 16, (2019) .
Id.
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h srtificial intelligence at the forefront in present times, the issye anses whether 1o give
With ¢ » , 0 five
al ;‘€r<11nality or not. When a legal personality 1 inflicted on artificial intelligence.
a legd e it
it the right to hold the property and property ownership through Af hecomes
gives L

sigmficant
ge since it will ensure further that Al can be sued or can
A a stag

sue as well. Moreover, thers
; mnmcmﬂl obligations with block chain technology, electronic smart contracts and crypio
; S emerging and developing at a faster pace, there is definitely a need for attending o
- of giving legal personality to Al since it will regulate the terms and conditions of
A will aid in cases of liability. i situations of breach, n cases of compensatory
(mcch.\nism or damages to be inflicted. Thereby. it goes a long way to put Al within the

microscope of legal personality

Al within the domain of legal personality will not take away s autonomy but will surely
regulate the way it functions and all the way giving it legal tights. Since intellectual propery
nghts for creative work is given to natural persons, the ideology for adoption of Al for its
<ceative work or like for cloning can be attributed 1o Al with the nights conferred as that of 4
natural person. Therefore, to conclude, the legal personality of an Al is to be considered
crucially and is not a far-fetched dream but has a real possibility i near future due o rampant

development in AL

" Ayush Pokhriyal and Vasu Gupta, “Artificial Intelligence Geaerated Works under Copynght Law”, 6 (2),
NLUJ Law Review, p. 93, (2020)
“ Supra note 2,



A LEGAL ANALYSIS: CONVICTION THROUGH EXCLUSIVE FORENSIC
EVIDENCE IS ADMISSIBLE?

Meghana Killampalli
National Law University (DSNLU), Visakhapatnam

Introduction

It's tempting to think that in the era of films, tv shows and serics showcasing science, all
scenes of crime have forensic evidence. No prosecutor would even believe that without a
bulky dossier of laboratory data they would put the case before the court, would they? That's
how important and significant the role forensic evidence is playing in the criminal justice
system. In the decision-making process of criminal cases, the development of forensic
technologies led to remarkable scientific advancement, but the study was necessary to assess

the accurate influence of forensic evidence on the rate of conviction and acquittal.

“A person can be convicted on the evidence of a single witness™ is a general maxim of
law. But it has been established that the traditional technique of eyewitness-oriented criminal
justice basically makes successful criminal investigations impossible. This technique reduces
the quality of the criminal justice system. The courts are having difficulty deciding a criminal
case or confirming the fact simply on the basis of evidence from witnesses who may or may
not be trustworthy. Substantial evidence uncovered on a crime scene is forensic evidence.
They are considered secondary evidence, whereas papers and eyewitnesses are considered the

primary evidence®. In a court of law, main evidence along with secondary evidence is given,

assisting the judge in understanding the facts and delivering the verdict.

Many times, offenses are committed in such conditions where it’s impossible to get
single witnesses i.e., in case of rape which is committed in a private place it’s hard to get any

witnesses most of the time. In such circumstances evidence through DNA® (Although no

1
HT Correspondent, Courts can convict on testimony of solitary witness: SC , HINDUSTAN TIMES (Oct. 30,
2011), hups//www. hindustantimes.con/delhi/courts-can-convict-on-testimony-of-soli
R SczCSzrTCTYXMNIOWFEB 2] himl
N.V. Krishna Kumar, Prudent to Use Forensic Evidence, to Decide Cases Justly and Conclusively, THE

LEAFLET  (Nov. 18,2020), hitps://www theleaflet.in/ rudent-to-use-forensic-evidence-to-decide-cases-justly-
and-conclusively/

" Dr. Nupal .Pa$cl. Vidhwansh K Gautaman, ShyamSundar Jangir, The Role of DNA in Criminal Investigation —
Admissibility in Indian Legal System and Future Perspectives, 2 Issue 7 UHSSI REV.15-21 (2013).
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Despite the efforts made by the authorities, there are more and more examples of

condemned on the grounds of single forensic evidence in multiple jurisdictions® hgi::nns
part, due to lack of sufficient scientific confirmation of forensic ewdencess.evér; ‘OlfC:x
convictions have been shown to be incorrect and wrongful. Baseq on the Innocence Pm)ec:

we can know that misapplication of forensic science was responsible for 52% of e
) N Toneous
convictions', the implications for exonerated individuals, initial victims of crim: d
e, an
; 8 V
families are immense .

For instance, consider the case of State v. Krone’Krone on the basis of testimony, was found
guilty by a forensic dentist who indicated that the morsel on the flesh of the victim matched
the alignment with the teeth of Krone, but that Krone had been exonerated after 10 years of
DNA analysis. In 2019 the Indian Apex Court (SC) exempted six persons, wrongly
condemned, from Indian crime in Maharashtra. After over 16 years in prison, the Supreme
Court found that the prosecution did not establish the crime with reliable forensic

) 10 ;
evidence. In multiple appellate court processes, the apparent inconsistencies of the DNA

4 B.S. NABAR, FORENSIC SCIENCE IN CRIME INVESTIGATION 1 (Asia Law House Hyderabad, 3rd edn.. 2002)

H i . K Y 3 . 2002)
S. Irazola, E. Williamson, J. Stricker, E. Niedzwiecki, Addressing the Impact of Wroneful Convictions
Crime Victims, NIJ JOURNAL, 274 (Oct. 2014) 3SR Comvichions.on
,L. Scott, It Never, Ever Ends' The Psychological Impact of Wrongful C onviction, 5(2) AMERICAN
UNIVERSITY CRIMINAL LAW BRIEF Rev.10-22 (2010), )
and S. Armour, Wrongly Convicted Walk Away With Scars, USA TODAY, Oct. 13 2004, at 1A

6 A Olaborede, L Meintjes-van der Walt, The Dangers of Convictions Based on a Single Piece of Forensic
Evidence, 23 POTCHEFSTROOM ELECTRONIC LAW JOURNAL REV. ., (2020), '
hup://www scielo.org za/scielo.php?pid=51727-3781202000010001 S & script=sci &ilng=en#hack_fn3

: Overtuming Wrongful Convictions Involving Misapplied Forensics, INNOCENCE PROJECT, (Unknown
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Kate King, For Victims' Families, the Torment of Exoneration ,THE WALL STREET JOURNAL ( Nov. 7,2016),
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% State v. Krone, 182 Ariz 319 (1995).
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Jence cannol be divulged The basic reason for this qug
evidem

ard science as o symbol of definitive thoughy
forensic) evidence that is scrutinizeq

samydes and thelr fingerprint
may be traced back (o a court’s inclination 10 1e§
able welght o & jentihic (

and. as a result, o give indisput
vidence's flaws and treat it as an exqe

wk forensic ©
- n”
schence as a result of this ' And in the case of Commonwealth v Cowans ™, When Proof of

o wrongful conviction of the accused, but DNA evidence

i court. The courts prefer 1o overl

wdentification in fingerprints led 10 (h

exoncrated them afterward
rs. such as Jay Jarvis and John Collins, “the discrepancy in g,

According to rescarche |
is a contributing factor” "The analysis showeq

perceniages n] cxoneralions, ]nlrmu soence
forensic specialists testified unfairly in trials were based op

that many situstions in which
completely unbacked by empirical evidence,'*

findings with erroncous empirical data or

This dilemma has its roots in the courts’ inclination (o sce science as a symbol of irrefutab)e
rationale, and hence to amrbute the scientific evidence cxamined in the  courtroom
unquestionable importance to this. In consequence, courts are prone to remove forengjc

: !
evidence defects and to regard them as an exacl science.
issibility and scientific validity of forensicy jy

* Taking consideration of all (he

above stated factors, now the question of adm
into question

Admissibility of Forensic Evidence

There have been high levels of forensic evidence in the legal system across the world,

however, in the Indian judiciary, we can notice a limited application. In criminal proceedings,

basic procedural law requires that the prosecution bear the burden of evidence, and the leve]

"Vadsoin O'Bricn and others, Science in the Court: Pitfalls, Challenges and Solutions, 370
PHILOSOPHICAL TRANSACTIONS OF THE ROYAL SOCIETY REV., 1, 2 (2015); Mukesh and Another v.
Statc (NCT of Delhi) and Ors (2017) 6 SCC 1, Santosh Kumar Singh v. State through Central Bureau of
Investigation (2010) 9 SCC 747
(-:c"\;ﬂwtmnl of the Criminal Justice System in Response to Sexual Offences Suo Moto Writ (Criminal) No

, Mo 19

'; Commonwealth v. Stephan Cowans , 756 NE 21 622. (Mass App Ct 2001).

JM. Collins and J. Jarvis, The Wrongful Conviction of Forensic Science, 1 FORENSIC SCIENCE POLICY &
MANAGEMENT | REV. 17-31, (2009)
Brandon L. Garrewt, Peter ). Neufeld, Imvalid Forensic Science Testimony and Wrongful Convictions,

S 95 VIRGINIA LAW REVIEW REV.1-97 (2009).

Ladaoin O'Brien and others, Science in the Court: Pitfalls, Challenyes and Solutions (2015) 370
Philosophical Transactions of the Royal Society B 1, 2, Mukesh and Another v State (NCT of Delhi) and Ors
(2017) 6 SCC 1; Santosh Kumar Singh v State through Central Bureau of Investigation (2010) 9 SCC 747; Re
:\‘;;:;umcm of the Criminal Justice System in Response to Sexual Offences Suo Moto Writ (Criminal) No 04 of
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nee of culpability of the accused must he ‘heyond

yide
- @ reasonahle douby "

1 has historically been utilized in the following phase ! Forensc

cArc .
g it 1y

1o detect the suspected criminal offender and (2)a prosecution th,

it ams (g gy
" \sonable doubt the guilt of the defendant Forensic science, esp tablish beyong ,

ecially DNA an,

4 alysig y
famous and has also been widely used in recent years to challenge ¢ YSIS 18 very

arlier convictiong

he rule globally, In 1975 the Feder
If we look nto t ¢ Federal Evidence Regulations
were adopted 1n

“ourt for the purpose of guiding criminal and
Federal Cou nal and civil disputes
and rule 702
< provides
that
“If scientific, technical, or other specialized knowledge will assi5 the ¢
. e trier of fuct g
understand the evidence or to determine o fact in issue, a wipn f fact to
o ¢35 qualified as an

expert by knowledge, skill, experience, training, or education .
oL ; . may ey,
wl?

L tify thereto in
the form of an opinion or otherwise.

e case of Daubert v. Merrel, 3
With the case errell Dow Pharmaceuticals, Inc", the rule was revised 1o

include the case of Kumho Tire Co. v. Carmichael”, where the Daubert case was applicabl
) . - plicable
The court said that a trial judge must verify, in addition to being relevant but credible that
) ) . thal

any scientific testimony or evidence is. The trial court Judges must act as gatekeepers
’ to

ensure the reliability of the forensic evidence on scientific expertise
According to the report, the factors that Judges must look into to evaluate the scientfic
process that underpins it is legitimate are:

o the possibility of (and have been) tested for the theory or technique;

e if peer review or publishing of the theory or practice has been carried out;

o the known or prospective error rate of a certain scientific technology;

e the preservation and maintenance of technical operation control standards

19p ) Schwikkard, S.E. Van Der Merwe, Principles of Evidence, |7 JOURNAL OF SOUTH AFRICAN Law 2

(2017).
’Unknown. Federal Rules of Evidence, CORNELL LAW SCHOOL (unknown date and ume)

Jhups //www law cornelledw/rules/fre/rule 702
'® Daubert v. Merrell Dow Pharmaceuticals, Inc 509 U.S. 579 (1993)
" Kumho Tire Co. v. Carmichael ,119 $.Ct. 1167 (1999)
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® the degree of acceptability of a scientific technology among a scientific community of

conoem.m

In 2003, the Justice Malimath Committee on Criminal Justice System Reforms noted the
country's poor degree of use of forensic science in criminal investigations. According to the
report “Only around 5-6% of all recorded cases were forwarded to the Forensic Science
Laboratory and the Fingerprint Bureau combined™'. This Urgent situation needs to bring
quantum improvement as the conviction rate is falling over the past few years due to the lack
of eyewitnesses and physical evidence and forensic evidence can reverse this trend to some
extent. The number of Forensic laboratories is grossly inadequate and needs facilities. The
Committee firmly believed that India's forensic science facilities require significant
expansion. The report proposes, among other things, improved training for police officers and
forensic specialists in court depositions. The need for forensic evidence in criminal trials is
majoru but at the same time loopholes such as at the level of the investigating agency, the
evidence was not transmitted to the Forensic Science Laboratory in good time, the defective
sealing of samples, transmitted samples without correct cases and no substantial evidence

were collected™ leads to failure of the justice system.

The committee’s report also supports the notion of teaching the country's forensic scientists
and proposes that the National Institute of Criminology & Forensic Science (NICFS) expand
and developed in new fields, such as forensic explosives, computer forensics, and forensic
DNA enhance their fundamental competencies. A national authority should be created in that
state, such as the Indian Council of Medical Research, to set Forensic Science Laboratory
Division (FSL) test standards and forensic scientist ethics guidelines. It proposes that the
UGC examine the establishment in at least all major institutions of the forensic sciences
departments. Later, forensics might be offered as subjects for school. The report strongly

recommends usage of forensic evidence should be justly and conclusively.**

20
REPORT TO THE PRESIDENT, FORENSIC SCIENCE IN CRIMINAL COURTS: ENSURING SCIENTIFIC VALIDITY OF
FEATURE-COMPARISON METHODS , September, 2016,
htips.//obamawhitehouse archives.gov/sites/default/files/microsites/ostp/PCAS T/peast_forensic science_report

- final pdf
COMMITTEE ON REFORMS OF CRIMINAL JUSTICE SYSTEM GOVERNMENT OF INDIA, MINISTRY OF HoME

AFFAIRS, Vol 1 March, 2003, hutps://www.mha gov.in/sites/default/files/criminal_justice s ystem. pdf
Dhabarde, Adarsh, Forensic Evidences in Criminal Trial: Need of the Hour, SSRN ELECTRONIC JOURNAL,
(July.19, 2012), hups://ssm.com/abstract=2111995 .

Patel, Ankita Sureshkumar, Fidelity of forensic evidence in criminal trials in India, (2017).

24 i
N.V. Krishna Kumar, supra note 2 at 2.
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constitution”: a8 many people find themselyes taking fingerprints DNA vens;
a » HIN Ication, ;
collecting various samples are violating Art 20(3). Therefore, the Apex ¢ and

ourt of India in 1
«aid case of State of Bombay v. Kathu™ held that Constitution has the i ‘

0b that it 15 jugt g

important 0 prevent the accused from being forced to ‘enminate himself as it s to o
: . mpower

Jaw enforcement and courts with lawful authorities to bring criminals to Justice

It further stated that:

“that giving of finger impression or Specimen signature or handwriting stricity
speaking is not o be a witness. To be a witness means imparting knowledge in ygype‘;r
of relevant facts by means of oral statements or in writing by a person who has
personal knowledge of the facts to be communicated 1o 4 court or person holding an
enquiry or investigation™ ‘
Thus, it doesn’t violate 20(3). It was Reiterated in the Indian Evidence Act, which states thar
anyone can be requested to provide their fingerprints or DNA™. In the infamous case of
Selvi, the Supreme court held that the compulsory administration of Forensic technology,
such as Polygraphy, Narcoanalysis, and Brain-Mapping, shall not be constitued unless it has
been carried out without the consent of the accused, since it is contrary to Article 20(3) of the
Indian Constitution which prohibits self-incrimination and the right to life and liberty

enshrined in Article 21 of the constitution®.
Eyewitness Vs Medical Evidence

The weighting to be given to forensic evidence in criminal trials has not been explicitly set
forth by Indian courts over the ys:ars.30 There has always been confusion about the relevancy
and the differences between eyewitnesses and medical evidence given by an expert. Forensics
are always invited in manslaughter or offenses causing grievous hurt/ injury to the human
body. The opinions of medical experts are always having greatly welcomed injuries whether
the probability of the weapon used in the case, injuries effect, medication, poisoning,

antemortem post-mortem injuries, wounds impact whether or whether they are sufficient to

* INDLA CONST. art. 20, cl. 3.

% State of Bombay v. Kathu, A.TR 1961 S.C.1808.

b1

~" Ibid.

5

- Indian Evidence Act, 1872, No. 1, § 73.

¥ Smt. Selvi v. State of Karnataka, 2010 (7) SCC 263.

Y pr Ambily P ,Ashna D, Faulty Foundations: A Socio-legal Crinque of the Regulation of Forensic Science
Laboratories in India, 7(2) NLUJ L Rev 191 (2021)
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 punjab®, arc as follows, the medical officer

. . h v. the State ©
facts of the case in Maghar Singh v d's body might have been caused by two or

noted that the damage observed on the decease
possibly more rounds, although eyewitness testimon

the medical and the visual evi
hance and not a deadly one in the

y indicated that there were 2 shots. The
dence did not contradict and that the

Apex Court found that
incoherence of the medical officer Was simply @ ¢

pmsccuuon
t is intended to rely on a particular

of medical-jurisprudence books, the opinion indicated shall be
evaluate to whatever extent the views of the experts apply
les alluded to in Medical Jurisprudence

The Supreme Court has frequently maintained that if i

position expressed by writers

provided to the doctor in order to
45 Exceptional examp!

to the individual case conditions
positive and unambiguous evidence in the matter

texts cannot be relied on in the face of
before the Court*® and in case of conflictin,

subject should be taken into consideration.

g views, the more specialized book on the said

Oral evidence takes precedence over medical data because witnesses are the eyes and ears of

the law. If the witnesses' oral testimony is determined to be fair, credible, and reliable, it

should be believed that the oral evidence cannot be rejected on hypothetical medical
o conclusion that the medical opinion points to alternate options,

the medical evidence does not completely disprove the

2 number of respects, direct proof of the wounds'

evidence. There can be n
Oral testimony cannot be refused if
prosecution's story. Medical opinions are, in

color, the presence/lack of rigor in the bodies, the presel
-digested / or not, seen immediately after the incident by the

nce of tattoo markings, the nature of

the food that was digested / semi
medical officer. It determines the time of the occurrence.

The failure of the courts to regulate forensic evidence can be clearly seen. Further, the

provisions under the Indian laws are anti
evolution of forensics. The courts were also reluctant to aggressively rely on and interpret
47 The courts' unwillingness to reject and to use

quated and obsolete in comparison with the fast

such restrictions on forensic evidence

forensic evidence is all the more concerning. For example, if we take Section 45 of the Indian

Evidence Act which clearly determines ‘the admissibility of scientific evidence provided by

* Maghar singh v. state of Punjab, (1987) 2 SCC 642.
45 Kusa v. State of Orissa, AIR 1980 SC 559; Bhagwandas v. State of 4 Rajasthan, AIR 1957 SC 589; Sunder
% Lal v. State of M.P., AIR 1954 SC 28, Pratap Misra v. State of Orissa, AIR 1977 SC 1307.

Baldev Raj v. Smt. Urmila Kumari Miglani, AIR 1979 SC 879.

Subhash Chandra Singh, DNA Profiling and the Forensic Use of DNA Evidence in Criminal Proceedings 53

(2) Journal of the Indian Law Institute 195, 217 (2011).
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experts 8 This provision was set up at a time when the areq of forensic s¢
2 1ence v
and the courts do not enable parties 1o produce bodsy samo; Was not wej)
od; mp €S, such ash
' lood,

does not offer

c;(ahl'»*h‘:d'
men saliva, and hair for scientific examination® addition, se
s t . section 45
courts direct! ”
might be assessed . Now the question of the Scientific Validity of for,

on on how the scientific validity of forensic
SIC evidence provided
by specialists

. L €nsics ¢
Listence. Let's find out more in detail in the next section omes into
= .

The scientific validity and Reliability of Forensics

pPCAST is a group of the world's best scientists and professionals selecteq by the
) ¥ the US

ident to augment science and technology, who provide him with advice from the W
m the White

Pres!
House, the cabinet departments, and other federal agencies (“the Presideny's Adv
X y isory
Council on Science and Technology”). The report by PCAST on “Forensic s, b
cience in

Criminal Courts: Ensuring Scientific Validity of Feature-Comparison Methods " is a recent
study on the subject matter that provided a detailed analysis of the scientific validity. Two
major gapS exist: (1) the necessity to examine specific forensic methodologies to determine
whether the scientific evidence is valid and reliable and (2) clanty on scientific standards
about the validity and reliability of forensics. According to the report we talk about two types
i e, ‘Foundational validity’ and ‘validity as applied’ ', where the former needs to be basc'd on
empirical studies, repeatability, reproducibility, and accuracy and the latter should be

corresponsive to legal requirements.

Another study by NRC (‘the National Research Council’) in 2009 titled “Strengthening

Forensic Science in the United States: A Path Forward” is the most comprehensive review to

date in United nations. As an attempt to recognize the significant improvements in the field of
Forensics, the National Research Council was directed to go on with the study. The research
indicates clearly that some types of issues, inconsistencies, and abuse of the justice
systematic and generic are not simply ascribed to circumstances such as excessive
fragmentation including disparate, often insufficient training, education requirements,
laboratory resources, and capabilities. Absence of disciplinary norms, poor research and

training of quality, and lack of peer review, a scientific foundation developed and the validity

48 The Indian Evidence Act 1872, s 45.

:Z MALIMATH COMMITTEE REPORT (n 57) 123.
Shreya Rastogi, Devina Malaviya & Devina Sikdar, Forensic Science In The Dock: The Questions We Are
Not Asking LIVELAW (August. 12, 2020), hups:/Avww livelaw in/columns/forensic-scie n-the-dock-the-
questions-we-are-not-asking-161313 o

5! REPORT TO THE PRESIDENT, supra note 20 at 5.
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of many popular forensic methods. Specific cxaminces exhibited instances of gy,

lidity is stated as a
The report in briefed : SC‘cnllﬁc ) procedure, whicp, shows reliabyfy
been done. The T : Y with levg
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performance where proficiency testing had

bitemarks and firearm and tool mark

. tigations. That is 10 say, A method is valiq if
“much forensic evidence: including. for example, estig itc

» ncal
) ineful scientific valid, " ible person in an ex an distinguish between 4 culpaby,

identifications, is introduced in criminal trials without any gful scientific on, an irreprehensible pers ‘ vpenment. such as dactylogram entificaton by o
determination of error rates, or reliability testing 10 explain the limits of the discipline. "% analysis. On the other hand, Sflenllﬁc dependability indicares Bt 3 et o OF bitemark

In the case of the Indian scenario, the lack of information at the micro-level conceng differing cxpc.rls. who each um:’:l an approach is conducted i another suuan;,n“::m with
forensic procedures, quality assurance studies, quality infrastructure, and professionally ang same C(’“C'“S‘O"’ 4f°' the same. F““"hﬂmOre. an eXpert’s suitable empiricy) t:.“ c:::::zt
cthically practiced norms. The deficit of information is related to the type of laboratory replaced by training, pf:rsonal expenience, professional practice, o asework deduction, A,
methods. The available study from Uttar Pradesh showed concerns, such ag the there is advancement in technology, today, the reliability of e existing forens;c an:;x -.-‘
underutilization of purchased equipment and the difficulties in obtaining mobile forensjc depend more and more on laboratories and ces

1s makes i ssential to Orm empincal te 15}
th €S 1t e tial perf S|

vehicles to supplement district forensic services.*> On the macro level, knowledge gaps haye as it aids in determining the authenticity and accuracy of forensic procedures

. st . . o as well as
an effect on legislative and political issues related to the population distribution in forengjc identifying erroneous and outmoded evidence * The use of empirical dary o e
) A ferentiate
laboratories around the country, the types of services provided, the rate of case dependence, hunches, anecdotes, and practices backed by a wide range of scientific evidence ¢
) . ) . an test
and budgetary concerns. A lack of appropriate data at both levels jeopardizes the public's existing forensic research techniques.®

confide in criminal investigation reports as well as the future development of the Indian

[n addition, an absence of empirical research affects the standardizat R
forensics sector. Indian forensic specialists have increased awareness of the differing ion of forensic methods

A setup study can provide practical data on how these techniques are perf;
P i i i i nding on regional consi i . o performed and whether
quality of services provided by forensic laboratories :lePe ] lf - flderatlons, there are procedural issues in lieu of analyzing forensic techniques from a broad standpoint
isparities i tion, infrastructure, availability of resources » . )
masy of them mch a5 dipaities in S ; . ’ e Updated empirical data can help practitioners avoid focusing on biased forensic evidence tha
etc....% When these scemingly small errors become engaged in the trial process and are o e A s ce that
be i This i confirms their previous notions.” For example, forensic odontology research shows that bite
i i i judicati edures, they become obvious. This is especial . S0 . .
relied on by judges in adjudicative proc ' y : - 'P ally mark evidence fluctuates with time and is facilely manipulated, implicatively insinuatin
disturbing when judges depend on the controversial evidence of specialists to decide on a Lo . Y 22
. L substantial risk of equitableness on the component of professionals convinced to match the
matter which is essential. In the Arushi Talwar case, for example, the investigative officers 4 . 6 '
. tecth of a kenned suspect with a bite wound® . If forensic scientists are trained in up-to-date
blatantly mismanaged important crime scene evidence. The SC has drawn inferences from a i .
56 , empirical research, they are far less likely. In India, there is a dearth of factual ev idence on
government geneticist's poor forensic testimony ™. A request for new evidence to be collected L .
how forensic science laboratories operate, except a few relevant studies by specialists in the
and analyzed was denied due to the SC's and the expert's lack of awareness of the rather 4

uncommon technology involved”’

. NATIONAL RESEARCH COUNCIL, STRENGTHENING FORENSIC SCIENCE IN THE UNITED STATES: A PATH

- 38 Overturning Wrongful Convictions Involving Misapplied Forensics, supra note 7 at 3
FORWARD, 107-8 (The National Academies Press, Washington I?C. 2'009) hllLs://dol._nrv 10.17226/12589 59 Suzanne Bell and others, A call for more science in forensic science, 115 (13) NATIONAL ACADEMY OF
Government of Uttar Pradesh Report, Modernisation of Fo. Science La ies, (Report No 3 of 2017 SCIENCES: USA REV 4541-4544 (2018).
- Office of the Comptroller and Auditor General of India, 31 March 2016). 0 i
Dr. Ambi d )
55 Ibni'dAmbnly Petal, supra note 30 at 7 ' br Ambily P et al, supra note 30 at 7.
56 Case citation %% Erik Eckholm, Mississippi Death Row Case Faults Bite-Mark Forensics , THE NEW YORK TIMES (September.
51 PTI, Need of the hour: Stepping up DNA technology in India to combat surge in rape cases ECONOMIC TIMES 15, 2014), hlm.\ NW\W& nytimes.comy/2014/09/\6/us/mississippt-death- row-appeal b wehoteomings-of:
(June. 2, 2020), hups. | s.com/ne ience/need-of-the-hour-stepping-up-dna- bite-mark-identifications html
hnol indiz ymbat-surge-in-rape-cases/role-of-forensic-d y-in-fighting-

crime/slideshow/76151396.cms ;

The logical Indian Crew, Samples Taken After 11 Days. Experts Question State Forensic Lab's “No Rape”
Claim In Hathras Case THE LOGICAL INDIAN (Uttar Pradesh, October. 5, 2020),

https.//thel ! com/hum Uhathras-forensic-report-24152 .
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Despite improved investigative instruments, it is obyioys that incidents of ynlzwfy)
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As explained by the PCAST and NRC reports on the serious flaws and also by Professor
Boaz Sangero in his Journal show that wrongful convictions of innocent based on exclusive
forensic evideace or 4 single piece of evidenca s dangerous. Despite this, Professor Mnookin
says

“Judges today are tremendously reluctant to exclude from trials long-familiar forms

of forensic science evidence even when... the scientific foundation is weak. and the

evidence has played an established role in numerous proven wron gful convictions ™™

") INDIA CONST. art, 19.

” Bouaz Sangero, Safety from Flawed Forensic Sciences Evidence, 34 Ga. ST U L. Rev 1129 (2018),
htps //read law. gsu edu/gsulr/vol 34/iss4/8

" pdward Connors, Thomas Lundregan, Neal Miller and Tom McEwen, Convicred by Juries, Exonerated
by Science: Case Studies in the Use of DNA Evidence to Establish Innocence After Trial, U'S. DEPARTMENT OF
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accused solely on the testimony of a single competent witness™. Furthermore, Also due to the
inability of the State to sometimes provide accessible evidence, the necessity of prudence 1s
also encouraged. The Court thus must urge the State to make additional material proof
accessible to verify the factual proof like forensic evidence, in order to strengthen its case. In
reality, the courts rely on Forensic evidence for better functioning of the judicial system. But
when you talk about the Indian courts there has been a substantial lack of up-to-date
empirical study on the operation of forensic science laboratories due to governments'

continuous inability to regulate the forensic science discipline. It is necessary to have a robust
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[ntroduction to the Concept of Liberty Limiting Principle
Principl

Which nc(ivnicsl doesl the state have moral authority over, ang why? Th
jmportant qu:fshons in criminal law. It's also critical to recogmz;. cxa:e‘ ey
criminal law is the most significant tool in the state's arsenal. The prin Uy what's at nsk. The
known as liberty. Liberals think that people should have the Emed:me of self-direction is
whatever they desire. Many philosophers believe that utility andml.m {0 prety much
supportive ideas, as proposed by John Stuart Mill. After all, if health oy s el
up of happy individuals, and if we as individuals know what makes usyh:)c SRA s
and the government do not, then civilized society must safeguard a pem:-py ot e
things that make her or him happy. However, as we've seen, the pursuit :fnih( e
individuals can occasionally clash with the pursuit of pleasure by others, T:easum -
a range of tension” here. After all, in today's culture, it's ne-;uly har.d m":el: o
interfering with another person's personal enjoyment. Let us for example cons: : without
elderly neighbor, enjoys working in her garden because it is peaceful and lea.:anr L:al .
neighbor says that my guitar playing is both physically and visually disuessiig o h: ‘;y 0.1 ¢
the fact that I like playing electric guitar at near-deafening noise levels, Anotherrx‘xciis:;i
enjoys rearing violent pit dogs, but my children 1t i i )
sunny summer afternoons playing "éapluree;:k:l:a:m:i mund‘ " nelg'hbomm N
g. y society dedicated to the

individual pursuit of pleasure or happiness, as well as the freedoms required to maintain it
m it
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must address the inevitable contradiction between private and public objectives. So, over the

vears, philosophers have proposed a variety of liberty limiting principles
Libertanans recognize only one liberty limiting principle, harm to others. Their Strategy jg ()
" distinguish between self-regarding acts that do not harm or violate the rights of otherg and
other-regarding acts that do. They arguc that a liberal socicty may regulate omcr-mgw,nx
acts which violate the rights of others, but not purely self-regarding acts. Of course, jt takes

“thick skin” to live under a libertarian regime. My children and I ""must tolerate my

neighbor’s vicious barking dogs, unless I can prove that it is probable that they might escape
and harm my children. My elderly neighbor might occasionally have to wear earplugs 1o blog
out my loud guitar playing, barking dogs. and screaming kids. At any rate, unless there 5
harm to others involved, these kinds of disputes are to be resolved by the individuals involyeg
and not by the coercive power of the state. Of course, if my dog-loving neighbor’s pjt bulls
periodically escape and bite my kids, then the government could justify regulating his actiong

““(or the actions of his dogs) .
Speech, according to libertarians, is virtually always self-regarding, in the sense that words

seldom “hurt” other people. (Remember how we used to say when we were kids, "Sticks ang

stones may break my bones, but names will never hurt me!") Some libertarians, such as Johy
iming that if cc ication jg

Stewart Mill, promote free speech on utilitarian grounds, cl
truth in a range of articulated ideas.

unrestricted, we are more likely to uncover
However, it is certain that some types of communication are harmful to others. If I falsely cry

"FIRE!" in a packed theater, knowing that there is no fire, my words may cause unnccessary
injury to others, as Mill stated. We may do harm to others in the name of free speech by
making false disparaging accusations or supporting violence against them. Other types of
expression may endanger public institutions. For instance, I may give a public speech in which

I support tax cheating as a method of opposing US tax policies. However, if harm to public

Faculty.msj.edu. Available at:

White, R, 2021. LIBERTY ~ PRINCIPLE.
://faculty.msj.edu/whiter/liberty htm> [Accessed | November 2021].

75

< were used to limit free spee,

penitution peech, many morally repug
nant ingy

Mtiong

MIh gy

Javery) might never have been repealed !
sla 7

[heorists have advocated a number of “bCﬂy-limmng concepty
5. self-harm, offense, and legal moralism, Of course w’lVer the year,, ine
» Ml 4

(o other

o luding harm
portant, and possibly the only valid, reagon fo, restrictn |dw O thery the
parm to sell” can be used as a liberty-limiting concept i ‘B 1berty. Many Contend gy
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me advantage or protect someone from injuring mml:- ;: h:rdev 1o deliver 4n

M you deliver an

most m

unwelco!
unwelcome advantage or climinate a harm from 5 sensible indvigyy)
P‘”’"""'l'sm' Soft paternalism is when the unwilling target of » You are Practicing hary
paternalism can be exercised by either individuals, 8roups, or even the govern

ment. Of course,

our s
beneficen, aCTS 19 irrationg)

not all acts of paternalism can be morally justifieq.

The offense principle, which asserts that I am free 10 pursue my gwn i
as [ do not "offend” others in the process, is another f"q“mlly ﬂdvoCat,le::u a3 long
premisc. The fact that we all have various levels of perception makes j dlfﬁcm: o y-limiting
this theory. Some individuals are easily offended. Some People with thin skip f, Implement
get outraged when moms breastfeed their infants jn public. They say !ha['Il S;m:lrdexamplc.
conducted in privacy. However, if we manage public spaces (o eliminate all pogentiy) “ml’ .bc
of offense, our collective liberty would be severely limited, and our public spaces mll‘:::m
enjoyable for everyone. What I deem objectionable to others may not be offensive to me l: .
music, public nudity, the buming of the American flag, Rush Limbaugh's radio showv n:g
pjnk-puimed houses upset at least some individuals. As aresult, the broad application ‘; f the
offense principle as a liberty-limiting concept may result in a quite mundane existence. That is
why the offense principle necessitates a public norm that is objective and jointly agreed upon,
The notion of voluntariness is one that all libertarians agree on. As a result, we may contend

that public behaviors that upset a huge number of people should only be prohibited if they are
imposed on others without their agreement. For example, Yyou cannot claim to be offended if

? Gibney E and Wyatt T (2020) Rebuilding the harm principle: Using an evolutionary perspective (0 provide a
new foundation for justice. /nternational Journal for Crime, Justice and Social Democracy 9(3): 100-115
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you knowingly visit an art display knowing that it contains homo-erotic elements . Yoy cant
2 However, voluntarism alone does not appear to solve ﬂny[hing

be insulted voluntarily, right
Legal Moralism. a hiberty-limiting philosophy, asserts that civilized society can lawﬁmy

apply morality laws. In Haridwar city of Uttarakhand, for example, I am unable to Purchag,
ming . The city cannot explain the rule by clﬂiming thag

beer or wine on a Sunday moi
purchasing aicohol is harmful to others, harmful to myself, or offensive to others The
city feels it is unethical to purchase beer at a time Wheq

ordinance appears to exist because the
vou should be attending church. Legal moralism infiltrates the private, self-regarding domain

in some ways. Laws prohibiting polygamy, adultery, and sodomy are possible instanceg, The

wl issue with utilizing government authority to regulate morality is deciding whjg,

fundamen
moral ideals to enforce. Given the wide range of moral values expressed by the many religious

organizations that practice in India, legal moralism might lead to a profoundly restricteq

public and private life.*
In conclusion, several potential liberty-limiting ideas have been offered. The more the

government restricts liberty in both the public and private domains, the less freedom
individuals and organizations have to pursue pleasure in their own way.

The next part of the Article deals with the Judicial approach towards interfaith Marriages
which will tell the importance and recognition of individual freedom and autonomy in the

light of the constitution of India.

Judicial Approach towards Interfaith Marriages

In the case of Shafin Jahan v. Ashokan K.M.2, the Supreme Court declared that: Article 2] of
the Constitution of India guarantees the freedom to marry the person of one's choice. The right
w0 life is guaranteed by the Constitution. This privilege may only be taken away by a
legislation that is substantively and procedurally fair, just, and reasonable. The power of each

individual to make judgments on subjects vital to the pursuit of happiness is intrinsic to the

liberty guaranteed by the Constitution as a basic right.

* Ibid
* AIR 2018 SC 357.
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nged before it. Further, in Justice K.§. Puttaswamy (

hile stated that the right to choose a life partner was a f
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€ Ordinance Which has been
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1) Legality, which postulates the existence of Jaw.

invasion of right to pri Acet ot right to privacy,
¢ that any In 0 Privacy by State must mees a threefolq o
0l requu-emem

2) Need, defined in terms of legitimate socja] need.
3) Proportionality,
which ensures @ rational nexus between the objects and the means adopted to achjey,
The law may be legal, but its need and Proportionality are dubious, especxal]:e): ‘he‘mr
renders every conversion per se unlawful and requires the conyereq lndivldual( to ::x uv
make a statement, but also to establish that the conversion was not unlawful. Further O'::’
Ordinance also seems to be at loggerheads with the recent Allahabad High Court |udom.- 'c
Salamat Ansari v. State of UP’ case wherein the court stated that - o
“ife fail fo see that if the law allows two people of the same gender 10 live happily together,
then no individual, family, or state can object to a relationship between Iwu’siq;leﬁcun;
individuals who are living together of their own free choosing. The right of an adult 1o live
with the person of his or her choice is strictly a personal right, and when this right is violated,
it is a violation of his or her fundamental right to life and personal liberty, which includes the
ht to live with digniry, as

right to freedom of choice, the right to choose a parmer, and the rig

enshrined in Article 21 of the Indian Constitution.”

Despite the fact that the ruling is from a High Court, it will have a high persuasive value

because it is from the same state as the Ordinance.

© Soni Gerry v. Gerry Douglas, (2018) 2 SCC 197, Shakti Vahini v. Union of India, (2018) 7 SCC 192 and Lata
Singh v. State of Uttar Pradesh, (2006) 5 SCC 475.

7 AIR 2017 SC 4161
$2020 SCC OnLine All 1382.
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As a result.
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° HABEAS CORPUS No. - 16907 of 2020.

10 - .
" The Special Marriage Act, 1954 (Act No. 43 of 1954) .
1977 SCR (2) 611. It was a unanimous opinion of the constitution bench where two laws viz, the Madhya

Pradesh Dharma Swatantraya Adhini 1961 i igi
gu;szjop, S T ej’vaj,d,' yam, 8 and the Orissa Freedom of Religion Act, 1967 was under
ejaswi Surya & Suyash Pande, “UP Ordinance On Religious Conversion Is Being Misconstrued: Here's Why

I i : .
h:lps://:‘z;‘m . Pass J’M:F{al‘ S::ruuny", .S'w.ara/)'a. Dec. 21, 2020, available at:
ion-is-being misconsuued-hem.why.i,.'

will-pass-judicial-scrutiny (last visited on Dec. 30, 2020) . o
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16 Surbhi Karwa & Prannv Dhawan, “Uttar Pradesh’s ‘Love Jihad” Law Is Sexist, Unconstitutional”, article]4
Dec. 3, 2020, available at: hllps://www.an.ic]e-l4.00m/posllunzr-pradesh-s-lovc-jihad-]gw.i,,:
. sexistunconstitutiona! (last visited on Dec, 29, 2020).
Laura Dudley Jenkins, “Legal Limits on Religious Conversion in India” 71:109 Law and contemporary
. problems 109 (2008).
19 AIR 1995 SC 1531
» (2000) 6 SCC 224.
Uttar Pradesh Prohibition of Unlawful Religious Conversion Ordinance, 2020. 5.8(2)
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21 ytar Pradesh Prohibition of Unlawful Religious Conversion Ordinance, 2020 s 8(3)

214, 5.8(4).

B Manu Sebastian, “UP Ordinance Criminalizing Religious Conversion on Marriage is an Assault on Personal
Liberty”, Live Law, Nov. 30, 2020, available ar: https://www livelaw.in/columns/up-ordinance-
criminalizingconversion- for-marriage-i lt-on-personal-liberty-166575 (last visited on Dec. 30, 2020)

2% The Indian Evidence Act, 1872 (Act No. 1 of 1872). 5.113(b)

2 The Indian Evidence Act, 1872 (Act No. 1 of 1872).s.114(a)

2 The Indian Evidence Act, 1872 (Act No. 1 of 1872).5.113(a)
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received, the marriage can be solemnized at the end of thirty days period. But, the recent
decision of High Court of Allahabad has made the mandatory public notice of marriage unde,
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Subramanium Swami, “Not just UP, other states 100 have *love jihad® laws", Sunday Guardian, Dec, 5, 2020,
love-jihad-laws (last visited on Jan, 08,
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available ar: hitps:/fwww.sundayg
2021).
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galty of laws passed by the states of Odisha and Madhya Pradesh after bcxngp:):::d N
contested. However, the current ordinance is a significant improvemen; over the ;R:\:h
Jaws. Furthermore, these legislations have been found constitutional under Aricle 25 1-::
Up ordinance will also have to satisfy the article 14 anq article 21 gegs, S!um.x];xu:l”
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-

% The Constitution of India, art.25.

¥ Atul Chandra, “SC Rebuke has its Effect: UP Mulls Law to Regulate Religious Places”, The Leafler, Jan. 9,
2021, available at: https://www.theleaflet.in/sc-rebuke-has-its-¢ffect-up-mulls-law-to-regulate
religiousplaces/# (last visited on Jan. 10, 2021)

%1977 SCR (2) 611. [t was a unanimous opinion of the constitution bench where two laws viz, the Madhys

Pradesh Dharma Swatantraya Adhiniyam, 1968 and the Onissa Freedom of Rebigion Act, 1967 were under

question. Both were declared valid.
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ARGENTINA V. URUGUAY
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Ashwin Gupta pre G both the countries faj i i arise o #
Howe < e diled 10 realize how these side the .

4 It is clear from the timin, Teguiag;
nriﬁncntc.d. It 2 of the statye that bogg o o0 wonig

Amity Law School. Noida, Uttar Pradesh
140 I “"mundzhe“” nnlts‘a

reld
entina’s” Application to the International Coury o jy

Introduction Arg
Statute of River Uruguay 1 May 2006. Argentina fc'mn:flly is,SUCd “‘mmplain( vtk ) —
. . X institute 3 pmcccdmg against its nelghb(mng country Umguay oy O of Jugtce .
The statute of Uruguay has been the Jongest-standing point of dispute between Argentina ang rocedural and substantial violations of the 1975 Statute. Here clear 30n-Compliance of
Urugusy. Ever since he past W Rgrtplien Spesi wers A bithe temmitory (, fc\'cfnl European corporations were trying to build a second mil) 5 mpora 00te, thyg
modernday Uruguay and Argentina the river has played a crucial role in the sour Telationgp, ;\rccntina somehow claimed that it is the building of mil; g .On ﬂnw Of the river, yeq
between the two parties. The voices (0 negotiate on a final contention began jp 1910 on.zhcir <ide of the “non-existent” border. Jeopardized the —
however, it was only in 1975 that a final treaty was agreed upon.” Both the parties agreeq m ‘
sign the treaty for their benefit, that is so that each of them could use the resources of the The CMB(ENCE) Project
river amicably. “This Statute also resolved the long-standing boundary dispute by Stating j, Celulosas de M'BopicuA, a Spanish company planned 1o build the firgg i
clear terms that no such boundary exists.” penos. Uruguay.® The Commission set up by the 1975 spanye d:ﬂp o
Commission of the River Uruguay (CARU) attended a public mcen;:g i m:

aspect of the proposed construction. Late in 2003, Uruguay y deckred tha CARL
Openly ARU hag

One of the key provisions of this Statute was to set up a dispute redressal mechanism that
issued an initial environmental approval for the construction of e VB ML T

would deal with studies and disputes related to the river. This commission would consist o
an equal number of people from both sides.” It was decided that whenever any country
decided to build anything on their side of the river, prior approval from the Commissjon must

President of Argentina denied any such approval being given by the Comms R
Mmission ung)

Argentina’s concems were addressed.”

be taken to avoid any future dispute. The statute also made it clear that in case the

Commission fails to agree on a decision, either of the parties could approach the ICy for The CARU Subcommittee on Water Quality and Pollution Control met on May 5 200t 1

redressal. The Commission is also charged with regulating and maintaining the ecologica] create a plan for monitoring the area which surrounds the pulp mills and the possible
environmental damage caused. The CMB stopped construction of the mill in 2005 and

balance of the river, including pollution in the river.®
officially announced their intention not to construct the mill. Since the mill was never bl it

fell out of concern for Argentina.®

1
Jose Mujica, Argentina, Uruguay mull removing pockets from brid,
i ge- UPI (Jun 04, 2010
ll)lt?ps://wwwAupx.com/rop_Ncws/SpeciaUZOl0/06/O4/Argcmina-Umguay~mull-removing-pickm.fmm. h Spulp Mills on the River Uruguay (Arg. v. Uru), Judgment, Pg 182 (Apr. 10, 2010), hup/www icj-
) Sndge/74901275686748/7ur3=l ! cij.org/dockeufiles/135/15877.pdf.
JMml'm:)nhc River Uruguay, Uru. -Arg., Feb. 26, 1975, 1295 U.N.T.S. 340 Y Helsingin Sanomat, Pulp mill dispute between Argentina and Uruguay intensifies-HELSINGIN SANOMAT
aria Alenjdra Del-Cerro, Paper bartle on the river Uruguay: The I | di ; BLOG (Apr 12 2006
5 " y: The dispute di A g . - 200).
construction of pulp mills, GEO INTERNATIONAL REVIEW, Pg 170(2007-2008). Ak 8 the https://www.hs.f/english/article/Pulp+mill +dispute+between+Argentina+and+Uruguay+intensifies/ 1135219307
760/,
¥ Nelson Fernandez, Diplomatic conflict: With negotiation for two paper mills underway, Botnia announces that

it suspends the work- THE NATION (Mar. 27, 2006), https://www.lanacion.com ar/politica/botnia-anuncio-que:
suspende-las-obras-nid792196/.

;
;f;::';":f ”’_:’—1:“'” Uruguay, Uru. -Arg,, Feb. 26, 1975, 1295 UN.T.S. 345
enjdra Del-Cerro, Paper batile on the river Uruguay: I ional di.
: i) guay: The Inter di
construction of pulp mills, GEO INTERNATIONAL REVIEW, Pg 171(2007-2008). i

ding the
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bor which will be at the suffering end. Turning 1o lheo]m
could have been well avoided by involving Argentina in the dccision-making Proces a:]

By keeping Argentina in the loop, Uruguay could d
they absolved in this situation. e

At this point. Uruguay should h
since it is their immediate neigh

resolving the dispute amicably.
avoided the loss in business to the CMB, which

The Orion (Botnia Mill)
d mill in dispute named the Orion Mill, an Uruguayan com
Pany hire, i

otnia a Finnish company, that had built the mill which had bex.
ever since late 2007. This was not taken well by Argenting - n
ich

There was a secon

being run by Metsa-B

functioning and operating

voiced its objections for what is termed as carelessness on the side of Uruguay to anen G
which would be due to the mill. On the other hand, Umguay

envil I o q
d with the obligations of the 1975
statute ang Ba

maintained its position that it had complie
gone through all the procedural formalities, including getting approvals for the construcy;
on

of the mill. There was a clear disagreement between the two countries as regards the levels .
: o]
pollution, but actions need to be taken if such pollution was being caused at all by the saig

mills.”

In early 2005, Uruguay also permitted Botnia to build a port adjacent to their mil] on th
e

as also on the mills, Uruguay was under obligation 3

banks of the river. Since the port w;
submit its plans to the CARU and began the construction work of their mills, A"gentina,

being outraged, sent a diplomatic note to Uruguay to halt the construction of the millg unti]
they could agree about the environmental impact. This was when CMB stopped the

Botnia on the other hand halted its construction only for 10 days, 10
for Argentina since the National Directorate for the E"Vimnmcm
the mills highlight;

construction of the mills,

This was a cause of concern

of the Uruguayan Government (DINAMA), had raised red flags ag,
S

that it would cause poliution to the surrounding areas."!

9
Anonymous, Arm Twisting- THE ECONOMIST(Oct 5 2006), https://www.economist.com/the-

americas/2006/10/05/arm-twisting

to Start Pulp Production- BLOOMBERG (Nov.9
o hive&sid=adskXHg_WRvQ.
al action over UPM pulp mill- YLE (Oct 13, 2013),
_legal_action_over_upm_pulp_mill/6862607.

om Uruguay

2007), https://www.bloomberg.com/politics
Leo La Va]le_. Argentina threatens leg

https://yle.fi, gentina_|
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; N procedural and Substantive Violations

’Fp“g;l[luﬂ filed by Argentina sought that Uruguay hag
Thh_, tive measures of the 1975 Statgte [y ar breac
il cally linked with substantive obligations” 12 that -

Th

intrinst

rmczduml Violations

o Thelater failed to refer the plan of the pulp mjjs ¢, the

o Thelatter also did not formally notify the former of i C.
s pl

the CMB and Botnia pulp mills which it claimed v in * (© 3pPTove the plag, of
Contravention
f Anucle 7
of

ARU .
U nmxncdm:u

the 1975 Statute.
o By failingto comply with the regulation of not notifying CARy
plans to build the mills, Argentina claimed Uroguay "breact U
under the terms of Articles 7 to 12 of the 1975 Statue =3 ed

a0d Argenting of its
all of jts obligations

syb:larm' ve Violations

o Failing to coordinate with Argentina on - 4
change, and by failing to take the measures necessary to prevent “:1 a‘,lmd,fmlogcal
e Ensure that the management of the soil and woodland Hitmct imt::ﬂu[:cyn.
river or the quality of its waters."® € regime of the
e To coordinate measures to avoid changes in the ecological balance of the £
surrounding land. nver and
e Argentina claimed that the Botnia mill discharged certain materials and o |
the river that constituted pollution under international environmental smwdsﬂ!l: into

Meanwhile, Uruguay rejected all these allegations claiming its sovereignty, and Argentina
was justified in making its objections. Uruguay had kept Argentina out of the lmpyb\, pot
consulting them during the planning and consultation process of the mill. There is no (;oub(
that Uruguay has its sovereignty and authority in providing permission to build the mills.

e —
2 pylp Mills on the River Uruguay (Arg. v. Uru), Judgment, Pg 30 (Apr. 10, 2010), hup/fwww.icj-

cij.org/docket/files/135/15877.pdf
13 Maria Alenjdra Del-Cerro, Paper bartle on the river Uruguay: The International dispute surrounding the

construction of pulp mills, GEO INTERNATIONAL REVIEW, Pg 21(2007-2008).
b Pulp Mills on the River Uruguay (Arg. v. Uru), Judgment. Pg 52 (Apr. 10, 2010), hup//www.icj-

ciJAorydockeI/ﬁlesll35/]5877.pdf
1S pulp Mills on the River Uruguay (Arg. v. Umu), Judgment, Pg 54 (Apr. 10, 2010). hupJ/www icj-

cij.org/docke/files/135/15877.pdf
16 Syatute of the River Uruguay, Uru.-Arg., Art 41A, Feb. 26, 1975, 1295 UN.T.S. 340
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